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FEDERAL CRIMINAL LAWS AND THE 
STATE COURTS 


6 Burs present congested condition of the dockets of the 
Federal Courts and the small prospect of any relief to 
the heavily burdened Federal Judiciary, so long as Congress 
continues, every year, to expand the scope of the body of 
Federal crimes, renders it desirable that consideration be given 
to the possibility of a return to the practice which was in vogue 
in the early days of the Federal judicial system. Lawyers and 
legislators of today do not realize that large numbers of 
American statesmen were, from the outset of the Government, 
in favor of allowing the State Courts to exercise primary, or 
at least concurrent, jurisdiction in most of the cases to which 
the Federal judicial power was extended by the Constitution; 
and they regarded the exercise of the Federal judicial power as 
chiefly necessary in the appellate tribunal. In accordance with 
this viewpoint, Congress, in the first fifty years, left to the State 
Courts concurrent jurisdiction with the Federal Courts over 
certain offenses against the criminal and penal statutes of the 
United States, and trial in the State Courts of such violations 
of Federal criminal law was regarded by Congress as natural, 
feasible, and desirable. Later on, the doctrine became current, 
voiced by certain State Courts, Federal Judges and text writers, 
that there was something inherently impossible in the trial by 
a State Court of a criminal offense against the United States. 
In 1880, in Tennessee v. Davis;; however, the Supreme Court 





1 roo U. S. 257 (1879). 
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decided that a person indicted in a State Court for a State 
crime could have his case removed to a Federal Court and 
could have a trial in the latter Court for a violation of a State 
criminal statute. Clearly, therefore, if there is no inherent im- 
possibility in a Federal Court’s conducting a trial for violation 
of a State criminal law, there is equally no such impossibility 
in a State Court’s trying a man for violation of a Federal 
criminal law. While Congress has no power to force jurisdic- 
tion upon a State Court, it has the power to leave jurisdiction 
to a State Court. 

The history of the early Federal: judicial system, therefore, 
has a pertinent bearing upon present problems, and warrants a 
more careful survey than has hitherto been devoted to it. As 
was said by Judge Story in the preface to his Laws of the 
United States, in 1827: “The history of our jurisprudence, 
whether with reference to public policy or to legal rights is so 
intimately interwoven with the whole course of our legislation 
that no liberal inquirer, and least of all a publicist, a jurist or a 
statesman, can dispense with an accurate chronological knowl- 
edge of the subject.” That legislation on matters of substantive 
Federal law is the result of political, economic, and social forces 
and conditions is understood by all. Even judicial decisions 
settling constitutional law are sometimes, more or less uncon- 
sciously, affected by the impact of similar forces. It is not 
equally understood, however, that such influences have also 
generally directed the enactment of statutes as to Federal Court 
jurisdiction and procedure. The lawyer and the student are 
too apt to regard the various Judiciary Acts which have re- 
sulted in, or are embodied in, the present Federal Judicial and 
Criminal Codes, as if they constituted a logical, carefully 
worked-out and thought-out judicial system, whereas, in fact, 
they have been most often enacted as a political compromise 
or as a remedy for temporary conditions or emergencies. 

I have already pointed out in a previous article in this 
Review that in the Federal Convention of 1787, many of the 
most ardent advocates of the Constitution believed in a very 
limited Federal judicial power. And Edmund Pendleton said 


2 See Charles Warren, “ New Light on the History of the Federal Judiciary 
Act of 1780,” 37 Harv. L. Rev. 49, 54-56. 
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in the Virginia Convention: “I think it highly probable that 
their first experiment will be to appoint the State Courts to 
have the inferior Federal jurisdiction.” * 

Article III of the Constitution prescribed the subjects to 
which the jurisdiction of the Federal Courts might extend; but 
the Constitution itself did not vest any particular jurisdiction in 
any Court, other than the Supreme Court. The duty and power 
of vesting any or all of the branches of Federal jurisdiction in 
inferior Federal Courts was left to Congress. The object of 
the Constitution “ was to enumerate, rather than to define, the 
powers granted ... to delineate only the great outlines of 
the judicial power, leaving the details to Congress.”* So far 
as the inferior Federal Courts were concerned, it was entirely 
discretionary with Congress to what extent it would vest 
Federal judicial power in them.’ It could grant to them as much 
or as little as it chose of those classes of jurisdiction, enumer- 
ated in Article III as belonging to the judicial power of the 
United States. It could, if it chose, leave to the State Courts 
all or any of these classes. It could remit to the State Courts 
the jurisdiction over admiralty cases, or over Federal criminal 
offences, or over any or all other suits at law or in equity 
arising under the Constitution, laws, and treaties of the United 
States.° 





3 See also “ A Citizen of New Haven,” No. 2, New Haven Gazette, Dec. 25, 
1788; “ Landholder,” No. 6, New York Journal, Dec. 10, 1787; PAMPHLETS ON 
THE CONSTITUTION OF THE UNITED States, Ford ed. See also MApIson PapERs, 
MSS., letter of Edward Carrington to James Madison, Aug. 3, 1789: “ Why not 
leave the whole business to the State Courts, under such regulations as to ap- 
peals as may be found well?” See also esp. Luther Martin in his “ Genuine 
Information ” (1788), 50, 51, 3 FARRAND, RECORDS OF THE FEDERAL CONVENTION, 
172, 205-207; THE FEDERALIST, No. 82. 

4 Pitney, J., dissenting in Southern Pacific Co. v. Jensen, 244 U. S. 205, 227 
(1917). 

5 Swayne, J., in Home Life Ins. Co. v. Dunn, 19 Wall. (U. S.) 214, 226 
(1873): “As regards the inferior courts authorized to be established, Congress 
may give them such jurisdiction, both original and appellate, within the limits 
of the Constitution, as it may see fit to confer. How their appellate jurisdiction 
shall be exercised, is not declared. The whole subject is remitted to the unfettered 
discretion of Congress.” (Italics mine.) 

6 It is through losing sight of this fact that McReynolds, J., in Knickerbocker 
Ice Co. v. Stewart, 253 U. S. 149, 160 (1920), stated, erroneously, it is sub- 
mitted, that the Constitution “took from the States all power, by legislation or 
judicial decision, to contravene the essential purposes of, or to work material 
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I have also already pointed out’ that the original Judiciary 
Act of 1789 was a compromise between those men who wished 
to confine the Federal judicial power within the narrowest limits 
and to leave to the State Courts the chief part of original 
jurisdiction, and those men who wished to vest in the Federal 
Courts the full judicial power which the Constitution granted, 
namely that it should “ extend to all cases in law and equity 
arising under this Constitution, the laws of the United States, 
and treaties made, or which shall be made under their 
authority.” ® 

When the First Congress performed its task of assigning 
jurisdiction to inferior Federal Courts, it kept well within the 
extreme limits allowable under the Constitution. Instead of 
granting jurisdiction “in all cases in law and equity,” present- 
ing Federal questions, it confined itself to vesting in the inferior 
Federal Courts jurisdiction in certain specific classes of 
cases. And even in some of these classes, it limited Federal 
jurisdiction still further by making it concurrent with that 
of the State Courts.? Thus the District Courts and Circuit 
Courts were given jurisdiction concurrent with the State Courts 





injury to, characteristic features of such [Admiralty] law or to interfere with 
its proper harmony and uniformity in its international and interstate relations.” 
This cannot have been the operation of the Constitution; for, in the absence 
of legislation by Congress, the States and State Courts could have had full 
jurisdiction over all admiralty cases. 

7 See Charles Warren, supra, 37 Harv. L. REv. 49, 67-70. 

8 Field, J., in Virginia v. Rives, 100 U. S. 313, 338 (1879), sail as to the 
Judiciary Act: “That great Act ...may be said to reflect the views of the 
founders of the Republic as to the proper relations between the Federal and 
the State Courts.” This is not wholly true historically; for that Act reflected the 
views of the founders only as to what it was feasible and politically advisable 
to enact at that time. As counsel argued in Brown v. Van Braam, 3 Dall. 
(U. S.) 344, 351-352 (1797), in organizing the Federal Courts, “ great diffi- 
culties must have arisen ...so as to prevent an injurious clashing with the 
jurisdiction and practice of the various State Courts,” and the policy of the 
Judiciary Act was “to make the new government sit easy on the public mind, 
and to facilitate the administration of justice throughout the Union.” 

® Nelson, J., in Justices v. Murray, 9 Wall. (U. S.) 274, 280 (1869): “ This 
idea of calling to the aid of the Federal Judiciary the State tribunals, by leaving 
to them concurrent jurisdiction in which federal questions might be involved, 
with the right of appeal to the Supreme Court, will be found to be extensively 
acted upon in the distribution of the judicial powers of the United States in the 
Act of 1789, known as the Judiciary Act.” 
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of suits by aliens, for torts only, in violation of the law of 
nations or of treaties of the United States; also jurisdiction 
concurrent with the State Courts of all suits at common law by 
the United States involving one hundred dollars or more. (The 
Circuit Courts had also jurisdiction “ of all suits of a civil nature 
at common law or in equity where the matter in dispute ex- 
ceeds five hundred dollars and the States are plaintiffs or 
petitioners.”) The Circuit Courts were given jurisdiction 
“concurrent with the Courts of the several States” in suits at 
common law or equity involving over five hundred dollars and 
based on a certain limited class of diverse citizenship or alienage. 
On the other hand, the District Court was given jurisdiction, 
“ exclusively of the Courts of the several States,” over all crimes 
and offences “ that shall be cognizable under the authority of 
the United States committed within their respective districts or 
upon the high seas, where no other punishment than whipping 
not exceeding thirty stripes, a higher fine than one hundred dol- 
lars, or a term of imprisonment not exceeding six months, is to 
be inflicted.” And the Circuit Courts were given jurisdiction 
over all crimes and offences “that shall be cognizable under 
authority of the United States . . . except where this Act or 
the laws of the United States otherwise provide; ” and concur- 
rent jurisdiction with the District Courts of crimes and offences 
cognizable therein. The District Courts were given exclusive 
jurisdiction in “ all civil causes of admiralty and maritime juris- 
diction, including all seizures under the laws of impost, naviga- 
tion or trade of the United States where the seizures are made in 
waters navigable from the sea by vessels of ten or more tons 
burthen, within their respective districts as well as upon the high 
seas; ” but there was a saving to suitors in all cases of “ the 
right of a common law remedy where the common law is com- 
petent to give it.” The District Courts also had “ exclusive 
original cognizance of all seizures on land or other waters than 
aforesaid made and of all suits for penalties and forfeitures in- 
curred under the laws of the United States.” 

Although the compromise, above referred to, gave to the 
Federal Courts a jurisdiction exclusive of the State Court over 
Federal crimes and suits for penalties and forfeitures, urgent 
appeals were very soon made to Congress to restrict this Federal 
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judicial power and to remit to State Courts and to State officials 
concurrent jurisdiction over several classes of Federal criminal 
and civil suits and prosecutions. On the other hand, the advo- 
cates of a stronger National Government urged even broader 
powers for the Federal Courts.*®° As early as 1791, Egbert 
Benson of New York moved in the House for an Amendment to 
the Constitution which should change the Judiciary system, so 
as to provide for a “ General Judicial Court in each State,” 
such Court to be either an existing State Court designated by 
Congress or a newly created Court, and so as to provide that: 


“For avoiding of doubts, it is declared that all officers, as well 
ministerial as judicial, in the administration of justice, under the au- 
thority of a State, shall also be held to execute their respective offices 
for carrying into effect the laws of the United States; and in addition 
to the duties assigned to them by the laws of the State, the Congress 
may assign to them such further duties as they shall deem proper for 
that purpose.” 14 





10 This conflict of views was seen in the contemporary newspapers. Thus, a 
writer in an Anti-Federalist paper in Boston said, in 1790: “ The whole judicial 
system is a giddy profusion and quite unnecessary. The business might have 
been done in the State Courts, with a balance or check raised by giving a Court 
of the Union power to examine and correct those cases where foreigners or persons 
of different States are concerned. And all this unwieldy and useless machin- 
ery of Circuit, District and Supreme Courts might have been omitted.” Inde- 
pendent Chronicle, Aug. 26, 1790. See also “ Federal Government” in Independ- 
ent Chronicle, Sept. 16, 1790: “The members have amply provided for their 
own profession by adopting an extensive, perplexing and distressing Judiciary 
system —a system which, in its operation, will in time involve the people of 
these States into the most numerous and distressing lawsuits. Can any reason- 
able person suppose it necessary to introduce into this country so intricate and 
tedious a Judiciary system as adopted by Congress? ... No country can pro- 
duce a system so altogether complex, burthensome, and unnecessary. ‘ This new- 
fangled system,’ says a member of Congress in the debate, ‘will eventually 
swallow up the State Courts.’ ” 

An editorial in the Federalist official paper in Philadelphia, however, said in 
1791: “In the judicial department as much has been done as circumstances 
would admit. Judges of eminent virtue preside in the Federal Courts.... 
But the very narrow limits of the judicial power of the United States renders 
this one of the most difficult branches of legislation. Courts must be estab- 
lished and provisions made to administer justice to men, almost at home, and yet 
the business is very inconsiderable. This is not the fault of Congress. If any- 
thing is to be regretted, it is that a different arrangement had not been made of 
the judicial power by the Constitution.” Gazette of the United States, March 
21, 1791. 

11 gst Cong., 3rd Sess., March 3, 1791. Charles Carroll wrote to John Henry, 
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In 1792, in a debate in the House on the Militia Bill, some 
members raised the question whether the United States had “a 
right to call on State justices of the peace to execute the law 
of Congress; ” but Elbridge Gerry of Massachusetts, a staunch 
Anti-Federalist, said that “ nothing could be plainer than this, 
that the General Government had a right to require the assist- 
ance of the officers of the several State Governments, for they 
have severally taken an oath to support the Constitution of 
the United States.” *’ : 

Complying with the clearly preponderant sentiment against 
expansion of the Federal Courts, Congress early attempted to 
allay the antagonism by enacting legislation vesting in the 
State Courts power to try special classes of cases, criminal as 
well as civil, arising under the laws of the United States, and 
also power to try certain kinds of civil suits brought by the 
Government, while retaining the general exclusive jurisdiction 
of the District Court and of the Circuit Court in the other classes 
of cases not thus provided for by special statute.* One of the 
reasons for this form of legislation. was the hardship, of which 
there had been much complaint, of requiring parties to go long 
distances away from their homes to attend trial in the Federal 
Courts. As early as 1794, therefore, Congress provided in the 





Dec. 16, 1792: “ Please to inform me as soon as you can what alterations of the 
judicial system are in contemplation. I have heard it rumored that the State 
Judges are to be made Judges of the United States within the jurisdiction or 
boundaries of each State, and the Supreme Court to be sedentary at the seat of 
Congress. Such a system will never answer.” Kate Mason Row tanp, LIFE oF 
CHARLES CARROLL OF CARROLLTON. 

12 2nd Cong., 1st Sess., April 25, 1792, pp. 579 et seg. See also a debate on 
a bill for regulation of pilots, 4th Cong., 2nd Sess., Jan. 24, 1797, p. 1983, in 
which Joshua Coit of Connecticut “objected to the principle, from doubts 
whether they had a right to direct the officers of a State Government to do 
certain acts;” but S. Smith of Maryland replied that “ those officers might be 
directed to grant licenses to those pilots, on the same ground that the Judges. 
and justices of States are directed to do the business of the United States.” 

18 “ Timoleon” wrote in Independent Chronicle, June 5, 1704: “The 
Judiciary system of the United States has already become irksome and unwieldy 
to the officers appointed to execute it and nobody appears to be satisfied with 
it,” and he spoke of the evils and delays attendant upon appeals to a Supreme 
Court sitting at the Federal city where the parties are to wait “ the tedious argu- 
ments of new counsel at the close conclusions of a full bench in a dissipated 
metropolis and in a crowded Court.” 
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Carriage Tax Act that all fines, penalties, and forfeitures might 
be sued for, not only in the United States Courts, but “ before 
any magistrate or State Court having competent jurisdiction.” ** 

In 1794, in the License Tax on Wines and Spirits Act,*° it 
was provided also that with respect to suits for fines, forfeitures, 
and penalties, “where the cause of action or complaint shall 
arise or accrue more than fifty miles distant from the nearest 
place by law established for the holding of a district court,” 
such suit and recovery might be had before any State Court 
within the District. In the statute of the same year, levying 
duties on foreign spirits, wines, and teas, Congress went even 
further in giving to the State Courts jurisdiction, for it provided 
that it should be lawful for them to take cognizance of all suits, 
actions, and causes of action, arising under or out of the laws 
for collecting a revenue upon stills and spirits distilled in the 
United States, arising or accruing more than fifty miles from 
the nearest District Court.’® 

In 1796, the Act to establish Trading-Houses with the Indian 
Tribes ** imposed a penalty upon anyone purchasing guns or 
instruments of husbandry from an Indian, and provided that it 
might be recovered in any Court of a State in which the cause 
of action arose or the defendant resided. In 1797, in the Paper 
Stamp Tax Act,’* it was provided that all fines, penalties, and 
forfeitures might be recovered in the State Courts. 

The foregoing statutes granted powers, but were not couched 
in such imperative language as to impose duties upon the State 
Courts. The Fugitive Slave Act of 1793,'° however, imposed an 
express duty upon State magistrates; it authorized the arrest of 
a fugitive from labor and the taking him before a Judge of the 
Circuit or District Court of the United States or before any mag- 
istrate of a county, city, or town corporate, and upon satisfactory 
proof, the issuance by the Judge or magistrate of a certificate 





14 Act of June 5, 1704, c. 45, $10, 1 Stat. aT L. 373. 

15 Act of June 5, 1794, c. 48, § 5, 1 Stat. at L. 376. 

16 Act of June 5, 1704, c. 49, §9, 1 Stat. aT L. 378. See also Act of June 9, 
1704, c. 65, §12, 1 Sra. at L. 307, and as to this latter statute, see Act of 
March 3, 1795, c. 45, § 20, 1 Srar. aT L. 433. 

17 Act of April 18, 1796, c. 13, $7, 1 Star. aT L. 452. 

18 Act of July 6, 1797, c. 11, § 20, 1 Stat. at L. §27, 532. 

19 Act of Feb. 12, 1793, c. 7, §3, 1 Stat. aT L. 302. 
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which should be sufficient warrant for removal. In 1795, Congress 
provided for naturalization of aliens by State Courts and ex- 
pressly imposed duties on the clerks of those Courts.” In 1797, 
after providing that forfeitures, penalties, and fines imposed under 
customs or tax laws might be remitted by the Secretary of 
the Treasury after investigation and report by the Judge of 
the United States District Court, Congress enacted that “ the 


judicial courts of the several states, to whom, by any of the. 


said acts, jurisdiction is given, shall and may exercise” all 
powers for remission which might be exercised by the United 
States District Judges.* In 1798, the Alien Enemy Act” pro- 
vided that after a certain proclamation by the President, “ it 
shall be the duty of the several courts of the United States, and 
of each state, having criminal jurisdiction,” to cause apprehen- 
sion of aliens and to order removal after hearing. In the Pro- 
visional Army Act of 1798," it was provided that enlisted 
soldiers should be exempt from arrest for debt, and that “ it 
shall be the duty” of any United States or State Judge au- 
thorized to issue writs of habeas corpus to grant such a writ 
and to discharge the soldier. 

That Congress, in these early years, believed that the State 
Courts might also take cognizance and jurisdiction of criminal 
offences against the United States was shown by the passage of 
an Act, in 1798, which granted to United States Judges and to 
“all judges and justices of the courts of the several states, 
having authority by the laws of the United States to take cog- 
nizance of offences against the constitution and laws thereof,” 
the same power to hold to security of the peace and for good 
behavior in cases arising under the Federal Constitution and 
laws which State Judges could exercise in cases under State 
laws."* In 1799, Congress for the first time vested in the State 





20 Act of Jan. 29, 1795, c. 65, § 1, 1 Stat. AT L. 414. 

21 Act of March 3, 1797, c. 13, §2, 1 Stat. AT L. 506. See also Act of Feb. 
II, 1800, c. 6, 2 Stat. aT L. 7. 

22 Act of July 6, 1798, c. 66, § 2, 1 Stat. aT L. 577. 

23 Act of May 28, 1798, c. 47, §14, 1 Stat. aT L. 558. 

*4 Act of July 16, 1798, c. 83, 1 Stat. aT L. 609. See bill in sth Cong., 2nd 
Sess., July 10, 11, 12, 1798, pp. 2139 et seq., reported in response to House 
Resolve “that a committee be appointed to inquire into the expediency of vest- 
ing in the Judges of the Courts of the United States-and of the several States 
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Courts power to try criminal offences against a United States 
law, by providing in the Act to establish the Post Office as 
follows: 


“ All causes of action arising under this act may be sued, and all 
offenders against this act may be prosecuted, before the justices of the 
peace, magistrates, and other judicial courts of the several states, and 
of the several territories . . . they having competent jurisdiction by 
the laws of such states or territories, to the trial of claims and de- 
mands of as great value, and of prosecutions where the punishments 
are of as great extent; and such justices, magistrates, or judiciary, 
shall take cognizance thereof, and proceed to judgment and execu- 
tion as in other cases.” 2° 


This provision as to State Court jurisdiction did not apply 
merely to matters of penalties, fines, and forfeitures, but to 
crimes like embezzlement, robbery of the mails, and so forth. 

That the original founders of the Judiciary system contem- 
plated the execution of Federal statutes not merely by State 
Courts but also by State judicial officials, was seen in the Judi- 
ciary Act of 1789." Later, from 1790 to 1802, State officials, 
judicial and otherwise, were given powers by Congress to act 


in connection with the subjects of arrest of deserting seamen, 
arrest of fugitive slaves, contested elections, relief of refugees, 
binding over to keep the peace, naturalization, collection laws, 
and trading with the Indians.” 





authority to bind to the peace and good behavior for offences against the United 
States.” The House Order appointing this committee was adopted immediately 
after the passage in the House, July 10, 1798, of the famous Sedition Bill, and 
the Act of July 16, 1798, was undoubtedly intended as a means of preventing the 
form of political offences punished by the Sedition Act. 

25 Act of March 2, 1799, c. 43, § 28, 1 Stat. aT L. 733. See also §§ 14, 15, 20. 

26 Section 33 provided that: “For any crime or offence against the United 
States, the offender may, by any justice or judge of the United States, or by any 
justice of the peace, or other magistrate of any of the United States where he 
may be found ... be arrested, and imprisoned or bailed, as the case may be, 
for trial before such court of the United States as by this act has cognizance of 
the offence. ... And if a person committed by a justice of the supreme or a 
judge of a district court for an offence not punishable with death, shall after- 
wards procure bail, and there be no judge of the United States in the district to 
take the same, it may be taken by any judge of the supreme or superior court 
of law of such state.” 1 Srat. at L. 72, or. 

27 See SERGEANT, ConsTITUTIONAL Law, 270-271. See also Act of July 
20, 1790, c. 29, §3, 1 Stat. AT L. 131; Act of Feb. 12, 1793, c. 7, §3, 1 Stat. 
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Parallel with this line of special statutes changing, with refer- 
ence to special topics of legislation, the jurisdictional provisions 
of the Judiciary Act, there arose great dissatisfaction with other 
parts of that Act. Within a year after its adoption, Attorney 
General Randolph filed a very long and elaborate report as to 
changes necessary in his opinion. He favored extension of 
Federal Court jurisdiction to all cases arising under the Con- 
stitution, laws, and treaties of the United States, as well as the 
granting of power to Federal Courts to bring up cases from 
State Courts before trial, instead of relying solely on writ of 
error after trial (as provided by the 25th Section of the Judi- 
ciary Act); and also increase of the right to remove cases from 
State to Federal Courts. Pointing out that in the original Act 
doubts might arise as to whether, in certain cases, the Federal 
Court jurisdiction was exclusive, he urged specific statement to 
that effect, and he said: 






















“Some exclusions of the State Courts are delineated in the original 
law. It is an honorable evidence of candor explicitly to announce the 
rights of the Federal Judiciary. Dissentions, if not crushed in the 
beginning, will be more quickly terminated by such a measure; for, 
ascertaining the ultimatum of those exclusions and of the Federal 
jurisdiction, every -contest of this kind may be brought to an 
immediate test.” 7° 


Other Federalists constantly charged that the system was “ de- 
fective throughout and wholly inadequate to its object.” *° 









aT L. 302; Act of June 5, 1794, c. 45, c. 48, c. 49, t Stat. aT L. 373, 376, 378; 
Act of Jan. 29, 1795, c. 20, 1 Star. aT L. 414; Act of April 7, 1798, c. 26, $3, 
1 Stat. aT L. 547; Act of July 16, 1798, c. 83, 1 Stat. at L. 609; Act of March 2, 
1799, C. 22, 1 STAT. aT L. 627; Act of March 30, 1802, c. 13, $15, 2 STAarT. 
aT L. 139. 

28 Report of Attorney General Edmund Randolph to Congress, Dec. 27, 
1790, 1 Am. STATE Papers, Misc. No. 17, esp. First Part and Third Part, Note 4, 
Note 8. The Report was referred in the House, Nov. 30, 1792, to a Committee 
consisting of Theodore Sedgwick, James Hillhouse, John Laurance, Elisha 
Boudinot, John W. Kittera, William Vans Murray, and James Madison. 2nd 
Cong., rst Sess. 

29 William R. Davie, the leader of the North Carolina Bar, wrote to Judge 
Iredell, August 2, 1791: “I sincerely hope something will be done at the next 
session of Congress with the Judiciary Act; it is so defective in point of arrange- 
ment, and so obscurely drawn or expressed, that, in my opinion, it would dis- 
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Few of the changes recommended by Randolph were adopted 
by Congress; but one of the much complained of inconveniences 
of the Act — that provision which required two Justices of the 
Supreme Court to hold Circuit Courts twice each year in each 
of the three Circuits—-was changed, by the Act of March 2, 
1793,° which provided that the Circuit Courts should consist 
of the District Judges and one Supreme Court Justice. From 
1793 to 1798, however, dissatisfaction with the Judiciary Act 
continued, both among Federalists and Anti-Federalists. The 
former wished to enlarge the jurisdiction of the Court, to re- 
lieve the Justices of all Circuit Court duty, and to substitute 
separate Circuit Court Judges with fuller powers in each State. 
The Justices themselves were very anxious for this change, and 
twice made urgent requests upon Congress.** On the other 
hand, the Anti-Federalists wanted either to abolish the Circuit 
Courts entirely, or to retain the services of the Justices in them. 
There existed many genuine reasons for abolition, and for de- 
pendence on the State Courts in their stead. 

Congress was finally prevailed upon to take up the situation 
in earnest. In December, 1797, Jacob Read of South Carolina, 
John Laurance of New York, Samuel Livermore of New 
Hampshire, Theodore Sedgwick of Massachusetts, and Uriah 








grace the composition of the meanest Legislature of the States.” See also New 
York Daily Advertiser, Feb. 14, 1793; speech of Hugh Williamson, of North 
Carolina, Dec. 31, 1792, 2nd Cong., 2nd Sess., p. 769. Randolph wrote to Wash- 
ington, Oct. 28, 1792, as to the necessity of reform of the Judiciary system, that 
“ Congress cannot forget the admonitions which they have received on this head. 
I am so deeply impressed with the dangers to which the government is ex- 
posed from this quarter that if would be a happy circumstance if they could be 
stimulated to discussion.” 12 WasHincToN, Ford ed., 179, note. | 

80 x Stat. aT L. 333. ; 

81 Letter of the Justices to President Washington, Aug. 19, 1792, 1 Am. 
STATE Papers, Misc. No. 32; letter of President Washington to Congress, Feb. 18, 
1794, transmitting letter of Justices, 1 Am. Srate Papers, Misc. No. 46. See also 
1 Kuno, letter of Jay to King, Dec. 22, 1793, letter of Benson to King, Dec. 18, 
1793. 

For defects in the Circuit Court system, see the speeches in 1802, of 
Jonathan Mason of Massachusetts, Jan. 8; Gouverneur Morris of New York, 
Jan. 8, 14; Uriah Tracy of Connecticut, Jan. 12; Abraham Baldwin of Georgia, 
Jan. 15; White of Delaware, Jan. 15; Nathaniel Chipman of Vermont, Jan. 15; 
William A. Wells of Delaware, Jan. 15; James A. Bayard of Delaware, Feb. 10; 
Roger Griswold of Connecticut, Feb. 19. 7th Cong., 1st Sess, 
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Tracy of Connecticut were appointed a Committee in the Sen- 
ate “to revise the Judiciary system,” and in March, 1798, on 
order of the Senate, they reported a bill.*? Senator Humphrey 
Marshall also introduced a bill to divide the country into four 
instead of three circuits and to appoint two Associate Justices 
(in addition to the existing Chief Justice and five Associates). 
Neither of these bills passed.** In 1799, nothing was done; but 
Fisher Ames wrote that: ‘The steady men in Congress will at- 
tempt to extend the Judiciary Department. There is no way 
to combat the State opposition, but by an efficient and extended 
organization of Judges, magistrates and civil officers.” ** Fol- 
lowing President Adams’ message of December 3, 1799, that 
“a revision and amendment” of the Judiciary system was 
“indispensably necessary,” a radical bill was reported in the 
House by the Federalist members in March, 1800." It repre- 
sented the extreme views of the advocates of broad Federal 
judicial power, and was received with grave apprehension and 
caustic attack by the Anti-Federalists. Consisting of fifty-two 
sections, it provided for reduction of the number of members of 
the Supreme Court to five after the next vacancy, and it relieved 
them of Circuit Court duty; it divided the country into thirty 
districts, and instead of naming the districts after the States, 
it gave to them arbitrarily selected names of rivers, mountains, 
and so forth; it classed the districts into nine circuits, for each 





82 sth Cong., 1st Sess., Dec. 15, 24, 26, 1797; March 8, 19, 1798. The con- 
tents of this bill do not appear in the Annals of Congress, and a search of the 
Senate Files has failed to disclose its presence there now (1925). 

33 5th Cong., rst Sess., April 26, 1798. See also sth Cong., 2nd Sess., in the 
Senate, Jan. 23, March 2, 1799. The House, June 8, 1798, directed the Attorney 
General to “report a plan to regulate process and practice of Courts of the 
United States by a uniform system.” sth Cong., rst Sess. 

84 See 1 Morison, Harrison Gray Oris, 202. 

35 President Adams’ message was as follows: “To give due effect to the 
civil administration of Government and to insure a just execution of the laws, 
a revision and amendment of the Judiciary system is indispensably necessary. 
In this extensive country, it cannot but happen that numerous questions re- 
specting the interpretation of the laws and the rights and duties of officers and 
citizens must arise. On the one hand, the laws should be executed; on the 
other, individuals should be guarded from oppression. Neither of these objects 
is sufficiently assured under the present organization of the Judicial Depart- 
ment. I therefore earnestly recommend the subject to your serious con- 
sideration.” 
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of which there was constituted a Circuit Judge; it provided for 
special Admiralty Courts distinct from the District Courts; it 
gave to the Circuit Courts jurisdiction over all Federal crimes 
and offences, and over all “‘ actions cognizable under the United 
States by virtue of the Constitution when the matter shall 
amount to one hundred dollars; ” it provided for thirty-eight 
new Judges.*® This bill, drafted as it was reported, by Alexan- 
der Hamilton, “ bears a very singular aspect, a very serious and 
portentous appearance,” said the Anti-Federalist paper, the 
Aurora: 


“The Judiciary Bill is one of those few but bold measures which 
will mark the present session of Congress —a session conspicuous for 
the idleness of the early stages and the very sudden activity and 
alarming character of the measures which have marked its progression 
to a close. We need not point out to the intelligent politicians how 
closely in union this change of names and remodification of jurisdic- 
tion is with that system of consolidation and concentration of authority, 
what is called Federal power, that was foretold in Convention and 
has been soberly progressing in a thousand forms ever since. The 
cunning with which the departments are delegated is worthy of regard. 
In carrying the plans of consolidation there are no means left un- 
practised, and it therefore does not appear surprising that the com- 
mittee who have been among the loudest declaimers against the French 
Revolution should in this case adopt the mode of nomination which 
the party has so often reprobated, that of the rivers, seas and moun- 
tains near the district.” *” 





86 Alexander Hamilton, in a letter to Jonathan Dayton in 1799, had advo- 
cated an even greater extension of the Federal Judiciary, saying: ‘“ Amidst such 
serious indications of hostility, the safety and the duty of the supporters of 
the government call upon them to adopt vigorous measures of counteraction. 
Possessing, as they now do, all the constitutional powers, it will be an 
unpardonable mistake on their part, if they do not exert them to surround the 
Constitution with more ramparts and to disconcert the schemes of its enemies. 
The measures proper to be adopted [are] ... First, establishments which will 
extend the influence and promote the popularity of the government.... The 
extension of the Judiciary system ought to embrace two objects; one, the sub- 
division of each State into small districts (suppose Connecticut into four, and 
so on in proportion) assigning to each a Judge with a moderate salary; the 
other the appointment in each county of conservators or justices of the peace 
with very ministerial functions and with no other compensation than fees for 
the services they shall perform.” 1o Hammon, Lodge ed., 329. 
87 Aurora, March 18, 1800. As this bill does not appear in the Annals of 
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The fact that State lines were disregarded in forming the 
Federal judicial districts led a Massachusetts Anti-Federalist to 
write that its object was “a consolidated government, or the 
destruction of all the State Governments.” 

When this measure was reached for debate in the House, 
Albert Gallatin of Pennsylvania moved to postpone considera- 
tion to the next session, but Robert Goodloe Harper of South 
Carolina opposed, on the ground that “ gentlemen ought not to 
object to a’ system without either showing its impropriety or 
permitting its friends to show its usefulnes;,” and that a dis- 
cussion would reveal that “many valuable improvements were 
introduced by this bill.”** A three days’ debate ensued. 
Gallatin, James Jones of Maryland, John Nicholas of Virginia, 
and John Bird of New York attacked a novel section (Section 
6) which gave to the Supreme Court “ jurisdiction over a de- 
mand of any State, body politic, or corporate company, or per- 





Congress, and as it is not in the House Files in the Capitol, for purposes of his- 
torical reference, the summary of it as given in the Aurora, March 24, 1800, 
should be consulted. 

See also criticisms of the bill by “ Cato Americanus,” writing from Hamp- 
shire County, in Independent Chronicle, Oct. 30, Nov. 3, 6, 17, 24, 1800, a 
series of articles entitled “The Political Mirror,” and addressed to the “ Duke 
of Worronock,”—one of the newly named districts comprising Berkshire 
County in Massachusetts and part of New Hampshire being named “ Wor- 
ronock”” in the bill. One of the criticisms was as follows: “The system at- 
tempted would, for a while, bring on a stagnation of the powers of govern- 
ment, open loud calls for legislative exertion and plunge the nation into a 
dilemma, from whence nothing could extricate it but a revolution, or what 
would amount to the same thing, a vital change of the Federal Government, 
founded on a radical abolition of all the State Constitutions. The number of 
officers, the immense expense, the natural opposition arising from a sensible dis- 
proportion between the energy of government and the objects wanting for rule, 
would fix, what you and your friends have been seeking for evidence of, that 
ho government can be sufficiently energetic without the steel in the hand of the 
magistrate. The imbecillity resulting from the confusion, thus artfully intro- 
duced, would be charged, of course, to the weakness of an elective republic; and 
the English Constitution, which no man has ever seen or understood, would be 
again held up as the only sample of a good government. This bill is, in 
effect, the bringing all the principles of your party into substantial efficacy. It 
is in fact giving to the people of America, a new form of government by an 
act of legislation, without their privity or consent.” 

88 This debate from March 25 to 28, 1800, does not appear fully in the 
Annals of Congress, but is reported with considerable detail in Aurora, March 
27, 29, 31, 1800; Independent Chronicle, April 3, 7, 1800; American Daily 
Advertiser, March 12, 25, 26, 27, 28, 29, April 15, 1800. 
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son against the United States.” This section, allowing a suit 
against the United States in far broader terms than the Court 
of Claims Act of sixty years later, was a radical provision, in 
view of the fact that the Eleventh Amendment forbidding suit 
against a State had only just been ratified by the country; and 
it was voted down, as was another section (Section 5) regulat- 
ing the mode of trying an issue of fact in the Supreme Court. 
Nicholas then moved to strike out the section which divided the 
country into districts and circuits, and he was supported by 
Gallatin, Samuel Smith and Joseph H. Nicholson of Maryland, 
and Nathaniel Macon of North Carolina. As this motion struck 
at the vital principle of the bill, it was opposed by Robert Good- 
loe Harper, Humphrey Marshall, and John Dennis of Maryland. 
The motion was carried, however; and Harper then stated that 
“as the principal feature of the bill had been destroyed he 
would move to recommit’’— which was voted. Two weeks 
later, the whole bill was postponed to the next session, by the 
close vote of forty-eight to forty-six. It was said that the 
bill was “illy received” and that it “met with general dis- 
approbation; ” *° and the Aurora remarked: “ The rejection of 
the Judiciary Bill is an event more to be applauded for the 
act, than admired for the motives which produced the rejec- 
tion. Several of those who voted for its postponement look for 
appointments under it.” *° 

In his message of November 22, 1800, President. Adams again 
urged reform in the Judiciary system; and in response, a bill 
practically reproducing that of the previous spring session was 
reported in the House, December 19, by Rufus Griswold of 
Connecticut.** 





89 Speech of S. T. Mason of Virginia in the Senate, Jan. 13, 1802, 7th Cong., 
tst Sess. 

40 Aurora, April 18, 1800, as to action of the House on April 14. See also 
new bill reported by Harper “to provide for the more convenient and effectual 
administration of justice in the Circuit Courts of the United States,” May 1, 
1800, 6th Cong., 1st Sess. Timothy Pickering wrote to William Vans Murray, 
April 9, 1800: “A bill proposing an entire new arrangement of the Judiciary is 
under consideration. Some modifications of the bill have been proposed, but, 
however interesting, it is doubtful whether it will obtain, at least in the present 
session.” 13 PickeRING Papers, MSS., in Mass. Hist. Soc. Library. 

41 See Act of Feb. 13, 1801, c. 4, 2 Stat. aT L. 89. S. T. Mason of Virginia 
said in the Senate, Jan. 13, 1802, that the bill of 1800 had been “ softened down.” 
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The general views held by the political party then in the 
majority were ably set forth in a series of articles in the 
Washington Federalist? ‘A Federal Judiciary is essential to 
the permanence of the Government. ... The Judiciary is the 
army of liberty... . In extending, multiplying and diffusing 
the Federal Court lies the safety of the Federal Union; ” only 
thus can the Federal authority and Federal laws be brought 
“closer to the feelings, understanding and affection of all citi- 
zens.” On the controverted point of the exercise of Federal 
judicial power by the State Courts, it was said that it might, at 
the outset, have been “ reasonably viewed as a proper meas- 
ure. ... To accomplish the object of the Constitution, con- 
sistently with a commodious administration of justice, sugges- 
tions were made that the State Courts might be used as organs 
of the Federal Judiciary.” But now, owing to the hostility and 
enmity of some of the State Governments towards the Govern- 
ment of the United States, “ openly avowed to important prin- 
ciples and measures . . . it would be absurd to transfer to the 
State Courts the trust of administering the laws of the United 
States.” . .. ‘We see some important Federal Acts violently 
condemned as unconstitutional, tyrannical and pernicious [the 
Alien and Sedition Laws]: we see the friends of the Federal 





President Adams, in his message, had said: “It is in every point of view of 
such primary importance to carry the laws into prompt and faithful execution 
and to render that part of the administration of justice which the Constitution 
and laws devolve on the Federal Courts as convenient to the people as may con- 
sist with their present circumstances that I cannot omit once more to recom- 
mend to your serious consideration the Judiciary system of the United States. 
No subject is more interesting than this to the public happiness, and to none 
can those improvements which may have been suggested by experience, be more 
happily applied.” 

42 Washington Federalist, Jan. 26, 28, 30, 1801, reproduced in American Daily 
Advertiser, Feb. 3, 4, 5, 1801, and in many other newspapers. See also 
similar views in Columbian Centinel (Boston), Jan. 14, 31, Feb. 4, 7, 18, 
1801: “ Unhappily a mistaken timidity and a disposition, too prevalent during 
the first years of the existence of our government, to conciliate the opposition, 
led the First Congress not to invest the Federal Judiciary with the powers which 
the Constitution authorized them to bestow. The error has been deeply felt 
and sincerely felt. It only appears now and then as a phenomenon which the 
people gaze at, but which they consider as a foreign intruder rather than the 
‘venerable image of their country’s honor.’ The principle of Federalism has 
ever been, and yet is, to extend the force and influence of the Judiciary to all 
the cases which are enumerated in the Constitution.” 
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Government, as explained by an upright, intelligent and patri- 
otic Administration [of President Adams] denounced as enemies 
to liberty, proscribed as objects of detestation, and’ excluded 
from State offices, and we see enmity to this government con- 
sidered as a qualification for State favor and a recommendation 
to State patronage and appointment. With such a spirit pre- 
vailing in State administration, to vest in State Courts the ad- 
ministration of the Federal Judiciary would be to defeat and 
destroy it.” ** 

Hitherto, legal writers and historians have treated this Judi- 
ciary Act of 1801 almost entirely with reference to its dramatic 
and political association with the appointment of the “ Mid- 
night Judges.” But its purely legal features should be of great 
interest to the Federal jurist.** As first reported, the bill con- 
tained forty-five sections; but ten establishing separate Ad- 
miralty Courts were stricken out during debate, on motion 
of Harper, who stated that “on reflection it had been thought 
advisable at present not to constitute these new Courts, but to 
establish two or three additional District Courts in the most 
maritime positions with admiralty powers.” *° The bill pro- 





48 Robert G. Harper in a letter to his constituents well explained the theory 
of the bill: “Without an able, punctual and efficient administration of justice, 
it is clear that no government can long be respected or maintained. This system 
received a most persevering and violent opposition from those whose main ob- 
ject and endeavor it is to keep the Federal Government as feeble, and as depend- 
ent on the State governments as possible. As nothing tends more to defeat this 
plan, than to give the Federal Government a complete and well organized set of 
Courts where its laws can be duly enforced; so nothing promotes the plan more 
effectually, than to keep that Government destitute of such Courts, and thus lay 
it under the necessity of depending, in a great degree, on the State Courts for 
the execution of its laws. Hence the zealous opposition to this system, about 
the expense of which so much is said, while the real objection to it consists in 
its tendency to give stability and dignity to the General Government, and to 
render it independent of State influence and control. These Courts therefore are 
of great importance, and indeed of absolute necessity, to the support of the 
Government, which can never be respected or obeyed, unless it holds in its own 
hands the means of punishing infractions of its laws.” James A. Bayarp PAPERs, 
letter of Harper, Feb. 26, 1801. 

44 Horace Binney in his “ Eulogium upon the Hon. William Tilghman,” 16 
Serg. & R. 437 (1827), said of the Judiciary Act of 1801, that it “ was deemed 
by wise men on all sides, and is still cited by many of them as the happiest 
organization of the Federal Judiciary.” 

45 See American Daily Advertiser, Jan. 17, 1801. 
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vided for a Supreme Court, to be reduced to five in number, and 
relieved of Circuit Court duty. There were to be twenty-two 
districts divided into six circuits (instead of seventeen districts 
and three circuits as previously, and instead of thirty districts 
and nine circuits as in the bill of 1800). Eventually, eighteen 
new Circuit Judges were to be appointed, three for each circuit. 
The jurisdiction of these Circuit Courts was made almost as 
broad as possible under the Constitution — over all cases in law 
or equity arising under the Constitution, laws, and treaties of 
the United States, as well as over “ all actions or suits, matters 
or things cognizable by the judicial authority of the United 
States, under and by virtue of the Constitution thereof,” in cases 
involving $400 (or if title or boundary to land were involved, 
without limit as to value), except where the Supreme Court had 
original and the District Court exclusive jurisdiction; in addi- 
tion, these Courts were to retain all the jurisdiction over cases 
of diverse citizenship granted to the Circuit Courts in 1789. 
Moreover, radical provisions were made for removal from the 
State Courts of any action against an alien, and of any action by a 
citizen of one State against a citizen of another, if the defendant 
had been served or had appeared; removal into the Circuit Court 
was even authorized by writ of error after judgment in the State 
Court, by any defendant not served or appearing in the State 
Court; and removal was authorized. in any case arising under 
the Constitution, laws, and treaties of the United States. It may 
be noted that it was not until 1875 that any similarly broad 
jurisdiction was again vested by Congress in the Federal Courts; 
and even at the present day their jurisdiction is considerably 
more limited than in 1801. 

The debate in the House on this measure was not extensive, 
but, so far as reported, it largely centred around the insistence 
of the minority upon the preservation of the power to ‘grant 
jurisdiction of Federal matters to the State Courts.*® Earlier in 
the session, this question had been raised in a debate over the 
License Tax on Wine and Foreign Distilled Spirituous Liquors 
Act, when John Bird, a New York Federalist, argued that dele- 





46 6th Cong., 2nd Sess., in the House, Dec. 19, 1800, and debates Feb. 4, 5, 
6, 7, 1801. See also report of these debates in American Daily Advertiser, 
Jan. 15, 17, 20, 26, 1801. 
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gation of Federal judicial power was both unconstitutional and 
inexpedient; he considered ‘“ Congress as equally incompetent 
to transfuse into the State Courts, the right of judging in cases 
that occurred under the Constitution and laws of the Federal 
Government, as they were to transfuse Executive and Legisla- 
tive powers derived from that Constitution into the hands of the 
Executive or Legislative organs of the State Governments; ” 
moreover, “it was not unfair to suppose, in the succession of 
events, the occasional existence in particular States of a spirit of 
hostility to some measure of the Federal Government ” which 
would embarrass the execution of the Federal laws. 

John Dennis of Maryland had urged that debate on this im- 
portant question be postponed until the Judiciary Bill came be- 
fore them. The question arose again, on the latter Bill, on a 
proposition to divide Virginia into two districts. The Federalists 
insisted that to “ insure obedience to its laws and the faithful 
collection of the revenue,” the United States should institute 
Federal Courts in larger numbers and convenient of access, es- 
pecially since they declared it “ to be very doubtful on constitu- 
tional grounds whether Congress could delegate judicial powers 
to the State Courts; and, if they could, it was a delicate ques- 
tion how far State Judges were amenable to the United States 
for a faithful discharge of their duty, inasmuch as, if they vio- 
lated the laws of the United States, they were not constitu- 
tional subjects of impeachment by Congress; and that at any 
rate the effect might be the inexecution of the laws, from which 
an imbecillity in the Government would arise, the more fatal as 
it affected the vital principles of the administration of justice.” ‘’ 
The constitutional doubt thus asserted aroused the Anti- 
Federalists to vehement controversy. Virginia Representatives 
“contended that the State Courts were fully competent to dis- 
chargé all the duties assigned them, and that in Virginia, the 
Federal laws had invariably been either obeyed or enforced, 
that no spirit of hostility to the Federal Government had ap- 
peared, and that it would be time enough to guard against it 
when it should appear.” 

In order to raise a definite issue on this point, as to the con- 
stitutional power of Congress to impose duties and powers on 


47 6th Cong., 2nd Sess., Dec. 31, 1800, Jan. 5, 1801, pp. 878 et seq., 891. 
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the State Courts, Dennis, stating that he did not doubt the 
power, suggested a proviso, to the effect that nothing in the Act 
would be deemed to repeal the jurisdiction of the State Courts 
contained in an existing revenue statute as to liquor stills. 
Harper of South Carolina, a Federalist, stated that he also did 
not doubt the constitutionality, and said: ‘“ At present, we are 
not under the necessity of establishing a judicial system as ex- 
tensive as the powers of Congress. It is true that we cannot 
force on the State Courts, as a matter of duty, a performance 
of the acts we confide to them; but we give them the power and 
until they refuse to exercise it, we have no cause to complain.” 
Bird replied that he believed the delegation of judicial power to 
the State Court to be unconstitutional. Abraham Nott of New 
York stated that Congress had no right to transfer to State 
Courts the power of trying causes arising under the Federal 
laws or Constitution, and that there was no distinction between 
prosecuting penalties in the State Courts, and crimes. James A. 
Bayard of Delaware, a Federalist, did not commit himself as 
to trial of Federal crimes in the State Courts, but said that, as 
he understood the Dennis proviso to refer only to civil causes 
and not to criminal offences, “it would puzzle him to say why 
the State Courts could not decide cases in which the United 
States were a party as well as in any other description of cases, 
when it was known that their jurisdiction extended over all 
actions for debt.” The Dennis proviso, however, was defeated 
by a vote of thirty-four to thirty-seven.** 

The only other parts of the Bill debated were the section 
prescribing the sums required to be involved in a suit in the 
Circuit Court, the section as to suits by assignees, and the 
section as to judicial salaries. On the general principles in- 
volved, the conflicting views were represented by Henry Lee of 
Virginia, who said: ‘“‘ We are too apt to view our Federal Gov- 





48 See also report of debate in American Daily Advertiser, Jan. 15, 1801: 
“Mr. Dennis offered an amendment to a section the object of which was to 
try the question of the constitutionality of investing the State Courts with 
judicial powers. On which a debate ensued, in which Messrs. Dennis and 
Harper advocated and Messrs. Bird and Nott opposed the constitutionality of 
the powers. No decision was had; it being suggested that the Amendment pro- 
posed did not fully meet the object contemplated by the moves. By general 
consent the subject was passed over for the present.” 
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ernment as a foreign one. These prejudices were unworthy of 
Americans. As a citizen of Virginia, who was a member of the 
Union, he beheld the Federal Government with sentiments of 
filial affection as the protectress of all the States.” John Nicho- 
las of Virginia, on the other hand, said: ‘As to the idea that 
this measure will cement and strengthen the Union, it is directly 
the reverse of the truth. Tending as it did to aggrandize the 
Federal at the expense of the State Courts, so far from cement- 
ing, its immediate influence would go to impair the Union. In 
his opinion, that man respected as little the Federal Union who 
in his zeal for the General Government, overlooks the State Gov- 
ernments, as he who alone regards to the exclusion of the Gen- 
eral Government, the Governments of the several States.” *° 
One year after the passage of this Judiciary Act of 1801, it 
was repealed by the Anti-Federalists, who, on Jefferson’s elec- 
tion as President, gained control of Congress. The famous de- 
bate on the repeal has been thoroughly described and needs no 
further comment, except that it should be particularly noted that 
the discussion was almost wholly concerned with the existence 
of any necessity for the new Circuit Courts, the desirability or 
otherwise of the performance of Circuit Court duty by the Su- 
preme Court Justices, the political issue excited by Adams’ 
appointment of the “ Midnight Judges,” and the constitution- 
ality of the proposed repealing Act.°? There were very slight 








49 6th Cong., 2nd Sess., pp. 903, 904. See also report of debate in American 
Daily Advertiser, Jan. 20, 26, 1801: “As to the idea avowed by some gentle- 
men, that this measure will cement and strengthen the union, Mr. Nicholas con- 
sidered it as directly the reverse of the truth. Tending as it did to aggrandize 
the Federal at the expense of the State Courts, so far from cementing, its im- 
mediate influence would go to impair, the Union.” 

50 7th Cong., 1st Sess., debate in Senate, Jan. 8, Feb. 3, 1802; in the House, 
Feb. 15-March 1, 1802; Act of March 8, 1802, c. 8, 2 Stat. at L. 132. See 3 
BEVERIDGE, LIFE OF JOHN MARSHALL (1919); 1 WARREN, THE SUPREME CouRT IN 
Unirep States History (1922). As to repeal of the Act of 1801, see the letter 
of “Fabricius,” quoted in Independent Chronicle, Jan. 21, 1802, said to be 
written by Jefferson. The Anti-Federalists, quite wrongly, regarded the Act as 
intended solely for providing judicial berths for “ lame-duck ” Federalist lawyers 
and politicians. For instance, the Aurora termed it, Jan. 21, 1801: “One of the 
most expensive and extravagant, the most insidious and unnecessary schemes 
that has been conceived by the Federal party ... which might with greater 
propriety be called a bill for providing sinecure places and pensions for thorough- 
going Federalist politicians.” On Feb. 4, 1801, the Aurora quoted the Bee, a 
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references in the debate to the jurisdictional features of the Act 
of 1801. Senator John Breckenridge of Kentucky, its leading 
antagonist, made a comment that: “The judicial powers given 
to the Federal Courts were never intended by the Constitution 
to embrace exclusively subjects of litigation which would with 
propriety be left with the State Courts. This jurisdiction was 
intended principally to extend to great national and foreign con- 
cerns.” Senator Uriah Tracy of Connecticut stated, cursorily, 
that: “Extension of a National Judiciary to every National 
purpose is necessary. It is unwise to depend upon State Courts, 
not under obligation nor amenable to you.” Senator Gouver- 
neur Morris of New York stated that the Constitution had said 
“that there shall be Courts of the Union to try causes, by the 
wrongful decision of which the Union might be endangered or 
domestic tranquility be disturbed. Unless inferior Courts are 
established, the citizen is deprived of these rights.” In the 
House, Ogden of New York said that a resort to State Courts 
was insufficient protection to National rights. Rufus Griswold 
of Connecticut touched the issue more directly, saying: 


“The absurdity of relying on State justice for the execution of our 
penal laws or the laws relating to the revenue cannot be overlooked; 
and in respect to private suits, it is well known that the Constitution 
has. guaranteed to citizens of a certain description, the right of trying 
their causes in the National Courts. ... To these persons, and to 
all those who may be charged with offences against the Nation, the 
Constitution has secured the existence of National Courts, and it is 
gross evasion of the Constitution to leave the organization of these 
Courts materially defective. . . . The people have not left this ques- 





Connecticut Anti-Federalist paper, as saying that the bill was “ introduced by . 
the Federal party with the evident view of increasing the influence of the present 
Executive and providing a comfortable retreat for some of those good Federalists 
who have found it convenient to resign their offices or been dismissed from them 
by the people. . .. In confirmation of the apparent object of this measure, Mr. 
Harper, who -doubtless is to receive a snug berth for his arduous services in the 
course of the present Administration said, ‘in appointments to office the choice 
of talents is altogether confined to men of one description of politics.’ This 
bare-faced declaration of the mouth-piece of a faction was well known to be 
true before, and will be believed as the only reason for the zeal discovered by 
himself and his coadjutors in passing this bill, in preference to the flimsy pretext 
of supporting the dignity of a government in which they will see themselves so 
little interested after the 4th of March next.” 
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tion in our hands; they have declared by their Constitution that the 
Courts shall exist; they have said that their confidence is not and 
ought not to be reposed in State Courts for the decision of National 
causes or causes of a civil nature between citizens of different States; 
they have left nothing upon this subject for us to do, or to decide, 
but what relates to the form of organizing the National tribunals.” 














These remarks of Griswold were in line with the favorite Fed- 
eralist theory at this time, later adopted and loudly proclaimed 
by Judge Story, that the Constitution required Congress not only 
to erect inferior Federal Courts but also to vest in them all the 
jurisdiction which the Constitution placed with the Federal ju- 
dicial power. Such a theory was very far from being that which 
was held by the framers of the Constitution themselves, or by 
the framers of the original Judiciary Act. And such a theory 
certainly made no impression on the Anti-Federalist party in 







































; 
Congress in March, 1802; for they repealed ™ the Circuit Court 
Act of 1801, and restored the Judiciary Act of 1789 to full 
force and effect. A month later, in April, 1802, they introduced : 
a slight alteration in the Circuit Court system, by providing that 
there should be six circuits and that to each circuit a Supreme ; 
Court Justice should be permanently allotted until changed by , 
order of the Court itself.” f 
The repealing Act of 1802 represented the triumph of the f 
views of those who wished to narrow the scope of the Federal S 
Judiciary and to leave to the State Courts as much jurisdiction r 
as possible. It was not until seventy-three years later that Con- 4 
gress, in 1875, extended the jurisdiction of the Circuit Courts if 
again to all suits in law or equity arising under the Constitution, . 
laws, and treaties of the United States. In the interval between | 
1802 and 1875, except for a few occasions when political issues th 
brought about a clash between certain States and the Federal + 
Government and when a broader power of removal of cases into ‘ 
51 Act of March 8, 1802, c. 8, 2 Stat. aT L. 132. she 
52 Act of April 29, 1802, c. 31, 2 Stat. aT L. 156; 7th Cong., 1st Sess., debate Cr 
in House, April 19, 21, 22, 23, 1802. The new statute introduced two great as 
improvements, first by allowing a case to be taken to the Supreme Court on bails 
certificate when the Circuit Court Judges differed; second, by allowing testi- 
mony of witnesses in equity suits to .be taken by deposition, —a course not per- 183 






mitted by the original Judiciary Act. 
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the Federal Courts seemed desirable, the necessities of the country 
were amply provided for, and individual rights under the Federal 
Constitution and laws did not suffer, by reason of the limited 
scope of Federal Court jurisdiction. The provisions of Section 
25 of the Judiciary Act, which allowed writs of error from the 
Supreme Court to the State Courts on judgments in cases in- 
volving Federal questions, amply protected any party in a State 
Court whose suit or whose defence was based on a Federal law 
or on the Federal Constitution and whose right had been denied 
by the State Court. That such protection was actually given by 
the State Courts can be interestingly proven by actual statistics. 
From 1790 to 1829 inclusive, 753 cases coming from the in- 
ferior Federal Courts were decided by the Supreme Court, the 
judgments in 425 of which were affirmed and in 328 were re- 
versed. It thus appears that 43% of the inferior Federal Court 
judgments were set aside. From 1790 to 1859, 222 cases com- 
ing from the State Courts on writs of error were decided by the 
Supreme Court, of which in 65 the writ was dismissed for non- 
compliance with the Judiciary Act; in 189, the judgment was 
affirmed, and in 68, the judgment was reversed. It appears that 
in this period of sixty-nine years, the percentage of reversals 
of State Court judgments was precisely the same as that of 
reversals of inferior Federal Court judgments, in the period of 
thirty-nine years, namely, 43%.” This adequate action by the 
State Courts appears the more remarkable, when it is recalled 
that this was the period of great jealousy and antagonism by 
the States towards the Federal Government —a period when, 
if ever, it might have been expected that the State Courts would 
uphold State-Rights at the expense of Federal rights. 

This actual record, therefore, clearly sustained the views of 
those who believed in 1802 that there was no necessity for a 
wider expansion of the Federal Judiciary. There were even 
some statesmen who considered that there should be still further 
restriction. In 1807, Henry Clay proposed in the Senate a new 
Constitutional Amendment, narrowing Federal Court jurisdiction 
as follows: 





53 The inferior Federal Court statistics appear in Niles Register, April 10, 
1830. The State Court statistics appear in a note by Chief Justice Luther S. 
Dixon, in Ableman v. Booth, 11 Wis. 498, 522 (1859). 
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“The judicial power of the United States shall not be construed to 
extend to controversies between citizens of different States; between 
citizens of the same State claiming lands under grants of different 
States; nor between a State or the citizens thereof and foreign States, 
citizens or subjects.” ** 


The sentiment evinced by these restrictive proposals was even 
more evident in the legislation which Congress continued to 
pass for nearly twenty years after 1801, authorizing the State 
Courts to take concurrent jurisdiction with the Federal Courts 
of several classes of Federal cases — suits by the United States 
for' penalties and forfeitures, and trials of violations of the 
criminal laws of the United States. Thus, in 1806, Congress 
granted to certain County Courts in New York and Pennsyl- 
vania “‘ cognizance of all complaints and prosecutions for fines, 
penalties and forfeitures arising under the United States revenue 
laws ” in specified customs collection districts of those States 
(excluding civil suits for duties or on customs bonds); and these 
County Courts were further authorized “to exercise all and 
every power in the cases of a criminal nature cognizable before 
them . . . for the purpose of obtaining a mitigation or remis- 


sion of any fine, penalty or forfeiture, which may be exer- 
cised by the Judges of the District Courts under the Act of 
March 3, 1797.”°° The Post Office Act of 1810 reénacted the 





54 oth Cong., 2nd Sess. in the House, Jan. 2, 1807, James Elliott of Vermont 
introduced a resolution, which was adopted, for a committee “to inquire into 
necessary alteration of the Judicial law,” and he stated that he had also intro- 
duced resolutions of the Vermont General Assembly, concurring in a Consti- 
tutional Amendment proposed by Kentucky, “ contemplating a material limitation 
of the present Constitutional powers of the Federal Judiciary. This Amendment 
has been adopted by several States but has also been rejected by such a number 
as completely to ascertain the fact that it cannot at present become a part of 
the Constitution of the United States. Great evils certainly exist in the exercise 
of the powers now legally vested in the Federal Courts; and it becomes important 
to inquire whether those evils cannot be removed by the ordinary means of 
legislation exercised within the sphere of the Constitutional powers of Congress.” 
See ibid., in the Senate, Feb. 20, 26, 1807, resolution by Clay; in the House, 
March 2, 3, 1807, petition of Pennsylvania presented by Smith, favoring Clay’s 
proposed Amendment. 

55 Act of March 8, 1806, c. 14, 2 Stat. aT L. 354, in force for one year and 
extended without limitation of time by the Act of April 21, 1808, c. 51, 2 Star. 
at L. 480, which statute also granted the same authority to Ohio State Courts 
on Lake Erie. , 
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provisions of the Post Office Act of 1799”° as to State Court 
trial of Federal criminal offences, as well as of Federal civil 
causes of action, and added the following imperative provision 
that “in all suits or causes arising under this Act, the Court 
shall proceed to trial and render judgment, the first term after 
such suit shall be commenced.” ‘These provisions as to State 
Court trial of Federal criminal offences, after being dropped 
from the Post Office Act in 1845, were restored in 1872, and are 
now on the statute books at the present day.” 

Fines, penalties, and forfeitures were made recoverable in the 
State Courts in all the Embargo Acts of 1808, 1809, 1810, and 
1813, substantially in the same manner as under the Act of 
March 2, 1799, and to be mitigated, after report by State Court 
Judges, as under the Act of March 3, 1797.°° This confidence 
in the State Courts in these years was somewhat remarkable 
in Democratic Congresses with a large number of Southern Rep- 
resentatives, when it is recalled that in New England and New 
York, where opposition to the Embargo policy was widely prev- 
alent and where most of the violations of the Embargo Act oc- 
curred, the State Courts were at this time placing every obstacle 
in the way of enforcement of the Acts. “ A new attempt is also 
made to prevent detention through the medium of State Courts, 
which you will find stated in the enclosed letter from the col- 





56 See supra, pp. 553-554. 

57 Act of April 30, 1810, c. 37, §§ 35, 36, 2 Star. at L. 592. The same pro- 
vision was made in the Post Office Act of March 3, 1825, c. 64, $$ 37, 38, 4 Star. 
At L. 102. See also Post Office Acts of July 2, 1836, c. 270, § 38, 5 Star. aT L. 
80, and March 3, 1845, c. 43, § 20, 5 Stat. aT L. 732. 

The Act of June 8, 1872, c. 335, § 305, 17 Star. aT L. 283, 323, U. S. Rev. 
Srat., § 3833, read as follows: “ All causes of action arising under the postal laws 
may be sued, and all offenders against the same may be prosecuted, before the 
justices of the peace, magistrates, or other judicial courts of the several States 
and Territories, having competent jurisdiction by the laws thereof, to the trial 
of claims and demands of as great value, and of prosecutions where the punish- 
ments are of as great extent; and such justices, magistrates, or judiciary shall 
take cognizance thereof, and proceed to judgment and execution as in other 
cases.” 

58 Embargo Acts, Jan. 9, 1808, c. 8, § 6, 2 Srat. at L. 453; March 12, 1808, 
C. 33, § 6,-2 Srar. at L. 473; April 25, 1808, c. 66, §14, 2 Srar. at L. 499; Jan. 
9, 1809, c. 5, § 12, 2 Srar. at L. 506; March 18, 1809, c. 24, § 18, 2 Star. aT L. 
528; June 28, 1809, c. 9, § 4, 2 Strat. aT L. 550; May 1, 1810, c. 39, $3, 2 Srar. 
aT L. 605; April 14, 1812, c. 86, §3, 2 Star. aT L. 707; Dec. 17, 1813, 0. 1, $14, 3 
Stat. at L, 88, 92. 
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lector of Newport,” wrote Secretary of the Treasury Gallatin, 
to President Jefferson. ‘I have in my answer directed him 
to pay no obedience to such efforts to defeat the law, as the 
State Courts have no shadow of jurisdiction in such cases. Still 
this increases our difficulties.” °° It is equally surprising, in 
view of the fact of the extreme opposition of New England and 
other Northern States to the War of 1812, that all the Acts of 
Congress imposing internal revenue and excise taxes and cus- 
toms duties continued to contain provisions for similar State 
Court jurisdiction during the period of that War and later.” 

In 1815, the extension of the powers of the State Judiciary 
was made more significant by an Act of Congress providing, 
generally, that State and County Courts within or next adjoining 
any Federal direct tax or internal duty collection district might 
take cognizance of “all complaints, suits and prosecutions for 
taxes, duties, fines, penalties and forfeitures” arising under any 
of such laws, even though the cause of action or complaint arose 
within fifty miles of the nearest District Court. A further sig- 
nificant provision was made that no State law “ authorizing or 
directing a stay or suspension of process, proceedings, judg- 
ment* or execution” should be effective, in any way, to 
“delay, suspend, or bar, or defeat any such suit or prosecu- 
tion instituted by or in behalf of the United States in any 
State or County Court.” This was a direct attempt by Con- 
gress to regulate proceedings in State Courts and to abrogate 
State laws applying to them. A further provision was made 
that “ final decrees and judgments in civil actions passed or 
rendered in any State Court,” under this statute might be 





59 Works or ALBERT GALLATIN, letters of July 29, Aug. 6, 1808. 

60 Customs Acts: July 24, 1813, c. 21, § 14, 3 Stat. aT L. 35; April 20, 1818, 
c. 79, § 25, 3 StaT. at L. 433; March 2, 1821, c. 14, $ 3, 3 Stat. aT L. 616; 
March 1, 1823, c. 21, § 35, 3 Stat. aT L. 729; March 3, 1823, c. 58, § 5, 3 STAT. 
AT L. 781. 

Internal Revenue and Excise Taxes: Distillers License Tax, July 24, 1813, 
c. 25, §6, 3 Star. at L. 42; Auction Sales Tax, July 24, 1813, c. 26, § 10, 3 
Stat, at L. 44; Salt Tax, July 29, 1813, c. 35, § 6, 3 Strat. at L. 49; Wine 
Retailers License Tax, Aug. 2, 1813, c. 39, § 5, 3 Stat. AT L. 72; ibid., c. 53, 
§ 13, 3 Srat. at L. 77; Excise Tax, Dec. 21, 1814, c. 15, § 21, 3 Srat. aT L. 
152; Internal Revenue Tax, Jan. 18, 1815, c. 23, § 21, 3 Stat. aT L. 186; Furni- 
ture and Watch Tax, Jan. 18, 1815, c. 23, § 24, 3 Strat. aT L. 186, 191; Direct 
Tax, March 3, 1815, c. 100, § 14, 3 Stat. aT L. 230. 
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taken to the Circuit Court on appeal or writ of error, as from 
United States District Courts under Section 22 of the Judiciary 
Act.™ 

No question as to the constitutionality of vesting these powers 
in State Courts seems ever to have been raised in debate on any 
one of these statutes. At the time, however, of Aaron Burr’s 
activities and proposed military expeditions to the South and 
West, in 1807, the point of constitutionality was raised against 
a very extreme proposal to give to State Judges and justices 
of the peace power to bind over any persons intending to vio- 
late a drastic statute whose passage was desired by President 
Jefferson, and which was directed against conspiracies in aid of 
insurrection or other hostile moves against the United States. 
Such powers, proposed to be bestowed on State officers, met with 
strong opposition; and the official report of the debate states 
that “the principle embraced by the Section was pronounced 
unconstitutional, unprecedented and dangerously invasive of the 
most sacred rights of the citizen.” The section was later 
omitted.” 

At the time of the War of 1812, when the New England States 


were asserting an excessive adherence to extreme State-Rights 
doctrines, Judge Story endeavored to persuade both the Supreme 
Court and the Congress to broaden the scope of Federal juris- 
diction; but his efforts were unsuccessful. The Supreme Court, 
in 1816, refused, in the case of United States v. Coolidge,” to 





61 Act of March 3, 1815, c. tor, 3 Strat. aT L. 244. See 13th Cong., 3rd 
Sess., Jan. 24, March 1, 2, 3, 1815, reported and passed without debate. 

62 Act of March 3, 1807, c. 39, 2 Star. AT L. 443; oth Cong., 2nd Sess., in 
the House, Dec. 26, 1806, Jan. 2, 6, 9, 14, 15, March 2, 1807, in the Senate, Jan. 
16, 27, Feb. 26, 27, 1807. The omitted section provided: “That whenever it 
shall appear to the satisfaction of any judge or justice to bind to the peace and 
good behavior, that any person intends to commit any misdemeanour provided 
against by this Act, it shall be lawful for such judge or justice to cause such 
person to be brought before him and to require from such person, good and 
sufficient sureties, in such sum as shall be deemed reasonable that he shall not, 
by any act to be done within the United States, or. the Territories thereof, com- 
mit any offence against this Act within the term of one year, or such longer 
term as the case may reasonably require, and in default thereof may commit such 
person during such term.” 

63 y Wheat. (U. S.) 415 (1816). An unsuccessful attempt was made by 
Story, twenty-six years later, to persuade Congress to grant jurisdiction over 
common-law crimes; and he wrote to J. M. Berrien, July 23, 1842: “I regret 
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hold that the Federal Courts had power to try persons commit- 
ting an action which constituted a crime at common law, but 
which was not specified to be a crime by any Federal statute. 
In the same year, Congress, entirely content with the prevailing 
narrow Federal judicial jurisdiction, refused to pass a bill “ to 
extend the judicial system of the United States,” drafted by 
Story with the object (as stated by him) “ to give to the Circuit 
Court original jurisdiction over all cases intended by the Con- 
stitution to be confided to the judicial power of the United 
States.” An argument prepared by Story in support of this bill 
is of interest: 


“Tf it was proper in the Constitution to provide for such a jurisdic- 
tion, it is wholly irreconcilable with the sound policy or interests of the 
Government to suffer it to slumber. Nothing can better tend to pro- 
mote the harmony of the States, and cement the Union (already too 
feebly supported) than an exercise of all the powers legitimately con- 
fided to the General Government, and the judicial power is that which 
must always form a strong and stringent link. It is truly surprising 
and mortifying to know how little effective power now exists in this 
department. The most monstrous mischiefs and difficulties have al- 
ready resulted from the narrow limits within which it is confined, and 
will be perpetually increasing. Indeed, little short of miracles can have 
prevented irreparable injuries. . . . In thousands of instances arising 
under the laws of the United States, the parties are utterly without 
remedy, or with a very inadequate remedy. Even the United States 
themselves have no general power to vindicate their own rights in their 
own Courts; for the power to sue there is confined to particular cases. 
If a public officer be wrongfully withheld from his office; if an ejected 
officer, or mere wrongdoer, usurp an office; if an officer, who has been 
dismissed, refuse to deliver over the muniments and records of his office; 
if an officer refuse to do that which the laws positively require; the 
United States and the parties interested are utterly without remedy. 
No Court can, in any of these cases, issue a writ of mandamus, a quo 
warranto, or other proper writ, nor can it sustain an action for dam- 
ages; for the jurisdiction of the Courts of the United States is not yet 





that the Senate should have struck out the section of the Judiciary Bill which 
gave cognizance of common law crimes to the courts of the United States. .. . 
So grossly defective is now our positive statutable criminal code, that not more 
than one crime in three can now be punished by our Courts.” 2 Lire AND 
LETTERS OF JosEPH STORY, 372, 405-406. 
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extended to ‘cases arising under the laws of the United States’; and 
they can grant no relief where no jurisdiction is given.... A col- 
lector of the customs may refuse to grant a clearance in a notorious 
case of right . . . he may exercise every sort of oppression, and if the 
State Courts will not give the injured party a remedy (and they can- 
not grant a specific remedy), he must submit to be ruined; or if the 
Collector act merely under a mistake, and the State Courts will sus- 
tain a suit, the probability is (and so the fact has heretofore been), 
that the most vindictive damages will be given to the entire ruin of the 
Collector. Is it credible that the United States will submit al! their own 
rights, and those of their officers to the decisions of State tribunals? ” ** 


Though Congress, in 1816, refused to adopt Story’s views as 
to Federal Court jurisdiction, the constitutionality of its pol- 
icy of vesting in the State Courts jurisdiction over Federal cases 
was debated by it vigorously and at length, two years later. 
This purely legal question arose out of a political issue; and, 
as in so many other instances in our history, the final course 
of the law on the subject was considerably influenced by the 
political considerations affecting it. In 1818, Congress was con- 
sidering a bill to amend and extend the Fugitive Slave Law of 
1793,°° which imposed upon State officials many duties in connec- 
tion with the arrest of slaves. Such provisions offended both the 
anti-slavery sentiments and the State-Rights sentiments of the 
New England men in Congress.®® “ Magistrates of a State, as 
such, are not bound by your law,” said Clifton Claggett of New 
Hampshire. To this, James Pindall of Virginia, Chairman of the 
House Judiciary Committee, replied that it might be contended 
“with plausibility that the question ought to be considered as 
settled,” and that “ contemporaneous practice might be deduced 
from the earliest Acts of this Government, Congress had repeat- 
edly passed laws depending for their execution on State Courts.” 
He observed, however, that “‘ even if there were no such general 





° y Lire AND Letrers or JosEpH Story, 293-205. Story wrote to Henry 
Wheaton, Dec. 13, 1815, as to “ the necessity of establishing other great national 
institutions; the extension of the jurisdiction of the Courts of the United States 
over the whole extent contemplated in the Constitution.” 1 ibid., 270, 271. 

65 See supra, pp. 552-553. 


°° rsth Cong., 1st Sess., in the House, Jan. 28, 30, 1818; in the Senate, 
March 9, 1818. 
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power in Congress, there was power in respect to this particular 
subject of fugitives.” In the Senate, an elaborate speech was made 
by Daniel Morril of New Hampshire, who declared that Congress 
had no authority to impose duties on State Courts or officers: 
“You have no claim upon their services; to demand them you 
have no power.” The laws of the United States, he said, “ are 
to be explained and enforced only by officers created by the 
United States. . .. Congress has no constitutional power to 
authorize an officer under a State Government to perform a 
judicial act.... It has no right to vest judicial power in 
any manner whatever, differently from that which is explicitly 
prescribed by the Constitution.”” This was mere assertion; but 
he then proceeded to lay down a legal doctrine, which later was 
accepted by the Courts, without any degree of analysis, to the 
effect that there was some inherent legal impossibility in the en- 
forcement of laws of one sovereignty in the Courts of another: 


“Each State is an independent sovereignty, as really so as that of 
France and England. Hence the United States have no authority to 
enforce the laws of individual States, nor individual States the laws of 
other States, or those of the United States. I imagine it is a principle 
established by all governments that the expounding and enforcing of 
the penal laws of an independent State belongs exclusively to such 
State. The English Courts adhere so rigidly to this salutary principle 
that they will not enforce the revenue laws or any part of the penal 
code of any foreign State. The same principle has been scrupulously 
observed on the Continent of Europe.” 


The weakness of this argument became patent when the Su- 
preme Court decided the case of Tennessee v. Davis,” in 1880. 
But, in 1818, the debate had no immediate result on the issue 
involved, as the bill was defeated on political grounds. 





87 too U. S. 257 (1879). A further argument by Morril was based on 
expediency: “It is not expedient ... it may justly be considered a perversion 
of the Constitution ... and extremely dangerous to commit power into the 
hands of those who are no way officially ‘responsible. ... The tendency of 
this principle, if permitted by the States, and carried into general operation, is 
to derange and confuse the State authorities throughout the Union. If you can 
reasonably and justly demand the service of one State or county officer, you 
may of two—there is no end to the demand. You certainly may, by parity 
of reasoning, use State and County Courts and officers to hear, try and condemn 
for any violation of your laws.” 
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It is a singular fact that though this Congressional le~‘slation 
imposing the duty, or vesting the authority, in State Courts to 
execute Federal laws was enacted by the adherents of State- 
Rights and of narrow Federal judicial power, in Congress, it 
was the State Courts themselves which made the first determined 
stand in opposition to this form of legislation. From 1815 to 
1830, the Supreme Court was declaring invalid statutes of New 
Hampshire, Massachusetts, New Jersey, Virginia, Maryland, 
Ohio, Georgia, Kentucky, and New York, and its tendency to 
uphold concentration of National power was being regarded with 
grave concern and jealousy, especially in the South and West. 
It was natural, therefore, that the first State Court to deny the 
power of Congress even to authorize it to enforce a Federal law 
was that of the General Court of Virginia, which, in 1815, held, 


in Jackson v. Row® (an action of debt to collect a penalty 
under a Federal revenue act) that: 


“The Judiciary of one separate and distinct Sovereignty cannot of 
itself assume, nor can another separate and distinct Sovereignty either 
authorize, or coerce it to exercise the Judicial powers of such other 
separate and distinct Sovereignty. ... There is no good reason why 
one Nation should authorize its Judiciary to carry the Penal Laws of 
another into execution, and it is believed that no Nation has ever done 
so... . State sovereignty and State independence would soon -cease 
to exist . . . the justly dreaded work of consolidation would not only 
be begun but that in principle, it would be completed.” 


It is to be recalled that at this date the highest Court in 
Virginia had even denied the power of Congress to authorize 
a writ of error from the Supreme Court of the United States to 





88 Reported in National Intelligencer, Dec. 21, 23, 1815; 9 Niles Register, 
173, 2 Va. Cases, 34, 35-38 (1815). See also Commonwealth v. Feeley, 1 Va. 
Cases, 321 (1813). In Commonwealth v. Kosloff (Pa. St.), 12 Niles Register, 130, 
April 26, 1817, it was held that, owing to the express provisions of Sections 9 
and 11 of the Judiciary Act, a State Court could not entertain jurisdiction of an 
indictment against a foreign consul general — such crime being of Federal cog- 
nizance. 

Pennsylvania would not even allow a State officer to arrest a person charged 
with murder in Ireland, pending an opportunity to the President of the United 
States to extradite. See Commonwealth v. Deacon, 1o Serg. & R. (Pa.) 125 


(1823). See, contra, Kent, C. J., in In re Washburn, 4 Johns. Ch. (N. Y.) 106 
(1819), ’ 
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review a State Court judgment (under the famous Section 25 
of the Judiciary Act); and this denial of Federal power was 
about to be settled in the Supreme Court in Martin v. Hunter’s 
Lessee * (in 1816). The Jackson case in Virginia was followed 
by the Ohio Court which, in 1816, likewise held that a State 
Court could not entertain an information by a Federal collector, 
for a penalty for retailing liquor: “° 


“Congress has no power to vest any jurisdiction whatever in the 
State Courts. ... I assume it to be a settled principle in jurispru- 
dence, that one sovereign state cannot make use of the municipal courts 
of another government, to enforce its penal laws. ... As to its judi- 
cial power, and its penal laws, the government of the United States is 
as much an independent state and separate government, as Great 
Britain, France, or either of the United States.” 


The next case arose in Maryland, in 1817— Maryland v. 
Rutter“ (Almeida’s Case), in which the question was presented 
whether Congress had the power (exercised in Section 33 of the 
Judiciary Act), to authorize State magistrates to issue warrants 
of arrest for violation of the Federal criminal laws. The case 
was a writ of habeas corpus, sued out by a man arrested for 
violation of a Federal piracy statute on warrant from a State 
justice of the peace. The Court held that the State officer had 
no power to act: 





69 ; Wheat. (U. S.) 331 (1816). 

70 United States v. Campbell (Ohio), reported in 6 Hall’s Amer. L. J. 113 
(1814). See also the same case reported in 10 Niles Register, 405, Aug. 17, 
1816, which quoted from the Western Herald, and further remarked that: “ For 
some time since, doubts have been entertained as to the power of congress to 
vest jurisdiction in the state courts, to hear and determine cases of infractions 
of the penal or revenue laws of the United States.” 

It is interesting to note that jurisdiction by State Courts of criminal cases 
vested in them by Congress had been at first, as early as 1804, upheld. See 
Worthington v. Masters, 1 Hall’s Jour. Jurisprudence, 196 (Ohio C. P., 1804), 
cited in SERGEANT, CONSTITUTIONAL LAw, 271. 

71 See case reported in 12 Niles Register, 114, 118, 232, April 19, 1817. See 
also Ex parte Pool, quoted in Serceant, ConstITUTIONAL Law, 272, 274, and in 
National Intelligencer, Nov. 10, Dec. 11, 1821, holding that Congress cannot 
give jurisdiction to, or require services of, a State Court or magistrate, as such; 
this case involved an Act of Congress of July 20, 1790, § 7, authorizing any State 
justice of the peace to issue warrants in cases of deserting seamen. 
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“ [Congress] may distribute and regulate judicial authority among 
the several courts and tribunals of the nation, as declared by the con- 
stitution; but they cannot invest such power, in any manner whatever, 
differently from that which is so explicitly prescribed by the constitu- 
tion itself. ... If, however, this claim of congress, to invest the offi- 
cers of this state with the judicial power of the United States, were 
conceded, it would lead to the most extraordinary perversion of the 
theory of our government; entirely prostrate some of its most valuable 
principles; and overturn, or throw into confusion, the whole judicial 
system of every state of the union.” 


If the power were allowed, the Court said, Congress might 
rely entirely on the State Courts, which would be “a most ex- 
traordinary perversion of the true theory of the Constitution.” 
The decision showed a gross ignorance of history and of the 
views of the framers of the Constitution. It is to be noted, 
however, that these cases arose just at the time when Maryland 
and Ohio were beginning to contest the constitutionality of the 
Federal charter of the Bank of the United States, and its right 
to establish branches. These States were hotly opposed to ex- 
tensions of Federal power in any form —an opposition which 
was shortly to result in the decision of the famous cases of 
McCulloch v. Maryland™ in 1819 and Osborn v. Bank of the 
United States™ in 1824. The correctness. of the decision in 
Almeida’s Case, on the other hand, was denied by Judge 
Langdon Cheves, in a case arising, singularly, in another 
State-Rights locality — Ex parte Andrew Rhodes, in South Car- 
olina, in 1817—1in which an arrest for violation of a Federal 
forgery law, under a warrant from a State magistrate, was 
upheld.* Of this decision, Judge Theodorick Bland, who sat in 





72 4 Wheat. (U. S.) 316. 

73 g Wheat. (U. S.) 738. 

74 Judge Cheves said: “It is said the States are to watch with jealousy the 
acts of the general government (a monstrous heresy in the politics of this 
country) and if it use the agency of the officers of the states, it will have a 
tendency to a consolidation of the state governments. Exactly the reverse is 
the sound conclusion. ... That jealousy which we sometimes see recommended, 
is bad law and worse policy. I deny that it is inculcated by a true understand- 
ing of the constitutions of the states. That it is necessary to the preservation of 
State rights or that it can conduce to national happiness, or national greatness. 
It may make us busy about some little factious privileges which are in no danger. 
But a regulated liberty, under the protection of stable institutions, will be best 
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the Maryland Court, wrote that Almeida’s Case “ seems to have 
aroused and enlisted the interests, the fears and the passions of 
the contending parties . . . [who] suffer their minds to be filled 
with apprehensions and prejudices, and their attention to be di- 
rected, with rude clamor, exclusively to the consequences of ex- 
cluding Congress from the exercise of such a right, as imaginary 
as they are intended to be alarming.” * 

While the strong alarm and antagonism of many of the States 
over the threatened expansion of Federal power, caused by Mar- 
shall’s opinion in McCulloch v. Maryland in March, 1819, was 
at its height, and when the famous Livingston-Fulton Steamboat 
Monopoly was being upheld by the State-Rights party in the 
State of New York, and questioned as a violation of the Federal 
Constitution by their opponents, a case arose in New York in- 
volving the right of a State Court to take jurisdiction of an action 
of debt to recover a penalty under the Act of Congress, of 
August 2, 1813, as to licenses of wine retailers, and Chief Justice 
Ambrose Spencer held that it was not competent for Congress 
to confer jurisdiction on a State Court over the criminal offences 
or penal laws of the United States.* This was followed by sim- 
ilar decisions in Connecticut in 1828, in Kentucky in 1833, and 
in Missouri in 1834, in which it was said that “ no respectable 
Government ever yet undertook to execute the criminal code of 
another.” ** 





and longest secured to us, by regarding the government of the union in a spirit 
full of confidence —in a temper devoid of jealousy.” See case reported in 12 
Niles Register, 264, 266-267, June 21, 1817. Curiously, South Carolina, the 
champion of State-Rights, was one of the few States whose Courts held that 
Congress had the power to confer on State Courts jurisdiction of a violation of 
the Federal criminal laws not known as a violation of any State law. See State 
v. McBride, 1 Rice (S. C.) 400 (1837), overruling State v. Wells, 2 Hill (S. C.) 
687 (1835). 

75 12 Niles Register, 377-392, Aug. 9, 1817. 

76 United States v. Lathrop, 17 Johns. (N. Y.) 4 (1819); but in United 
States v. Dodge, 14 Johns. (N. Y.) 95 (1817), the Court had upheld an action of 
debt in the State Court, on a customs bond under the Act of Congress of March 
2, 1799. In 1818, however, inferior Courts in New York had held that criminal 
offenses under the Federal Postal Act could be prosecuted in the State Courts. 
In re Noah, 3 City Hall Rec. (N. Y.) 13 (1818); In re Gill, 3 City Hall Rec. 
(N. Y.) 61 (1818). 

77 Davison v. Champlin, 7 Conn. 244 (1828). See also State v. Curtis, 35 
Conn. 374 (1868); Haney v. Sharp, 1 Dana (Ky.) 442 (1833); Mattison v. 
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The States thus not only denied the power of Congress to 
impose duties upon them, but even denied its power to permit 
them to exercise jurisdiction under Federal law. Hence, a form 
of legislation enacted by Congress, out of a desire to allay State 
jealousy and to reduce Federal power, became regarded by the 
States as an undue assumption of Federal power and an infringe- 
ment on the sovereignty of the States.* 

The questions at issue were not presented for decision in the 
United States Supreme Court until 1842, but individual Justices 
of the Court had strongly expressed their views in dicta. Thus 
in 1816 Judge Story said: 


“Congress cannot vest any portion of the judicial power of the 
United States, except in courts ordained and established by itself. 
No part of the criminal jurisdiction of the United States can, 
consistently with the Constitution, be delegated to state tribunals.” *° 


And in 1820 Judge Story said that: 





“Tt is a general principle too in the policy, if not the customary law 
of nations, that no nation is bound to enforce the penal laws of an- 
other within its own dominions. The authority naturally belongs, and 








State, 3 Mo. 421 (1834); Delafield v. Illinois, 2 Hill (N. Y.) 150, 169 (1841); 
Ely v. Peck, 7 Conn. 239 (1828); State v. Pike, 15 N. H. 83, 85 (1844); Ward 
v. Jenkins, 10 Metc. (Mass.) 583, 587 (1846). 

78 See full discussion of this whole subject in 1 Kent ComM. 397-404. 
Thomas Sergeant in his Constitutional Law in 1822 had pressed the view that 
Congress had power to vest jurisdiction in the State Courts over criminal offences 
against the Federal laws. (p. 269); but he expressed a doubt whether a person 
could be punished twice, if his action was a violation of both State and Federal 
law (citing Houston v. Moore, 5 Wheat. (U. S.) 1 (1820)). And see esp. Senate 
debate on the Habeas Corpus Act of Aug. 29, 1842, as to the powers of Congress 
and State Courts, speeches of Buchanan, Walker, 27th Cong., 2nd Sess., App. 
382-388, 611-619; and ibid., App. 524, speech of McRoberts, June 25, 1842. 

79 Martin v. Hunter’s Lessee, 1 Wheat. (U. S.) 304, 330, 337 (1816). See 
Houston v. Moore, supra. Kent as early as 1826 had denied the existence of 
such power; for, he said, “every criminal prosecution must charge the offence 
to have been committed against the sovereign whose Courts sit in judgment upon 
the offender and whose Executive may pardon him.” 1 Kent Comm. 400 et seq. 
See Pratt, J., dissenting in United States v. Lathrop, 17 Johns. (N. Y.) 4, 22 
(1819): “In the administration of criminal justice, every sovereign acts as 
judge in his own case, as the offended party; and a state court cannot act as 
an organ of judicial power representing the United States, because, in its appoint- 
ment, tenure and accountability, it is independent of the Federal Government.” 
See Daggett, J., in Davison v. Champlin, 7 Conn. 244 (1828). 
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is confided, to the tribunals of the nation creating the offenses. In a 
government formed like ours, where there is a division of sovereignty, 
and, of course, where there is a danger of collision from the near ap- 
proach of powers to a conflict with each other, it would seem a pecu- 
liarly safe and salutary rule, that each government should be left to 
enforce its own penal laws in its own tribunals. It has been expressly 
held by this Court, that no part of the criminal jurisdiction of the 
United States can consistently with the constitution be delegated by 
Congress to State tribunals; and there is not the slightest inclination 
to retract that opinion. The judicial power of the Union clearly ex- 
tends to all such cases. No concurrent power is retained by the States, 
because the subject matter derives its existence from the constitution; 
and the authority of Congress to delegate it cannot be implied, for it 
is not necessary or proper in any constitutional sense.” *° 


In the same case, in 1820, Judge Washington said that: 


“Congress cannot confer jurisdiction upon any Courts, but such as 
exist under the constitution and laws of the United States, although 
the State Courts may exercise jurisdiction on cases authorized by the 
laws of the State, and not prohibited by the exclusive jurisdiction of 
the federal Courts.” ** 


In 1835, Judge McLean said in a dissenting opinion: 


“When a law for the punishment of offences is passed by either 
the federal or a state government, it can only operate within the proper 
jurisdiction. The affairs of the federal government can take no cog- 
nizance of the penal laws of a state; nor can the judiciary of a state, 
in my opinion, carry into effect the criminal laws of the Union. If 
this could be done, it would consolidate the jurisdictions of the re- 
spective governments, and introduce into our judicial proceedings the 
utmost confusion. It is not in the power of Congress to transfer any 
part of the jurisdiction which the Constitution has vested in the fed- 
eral government. If this can be done by Congress, to any extent, it 
may be done, without limitation; and in this way the powers of the 
federal government might be lessened or utterly destroyed.” * 


In 1842, the Supreme Court considered, by opinion and by 
dicta, the general question of the scope of Congressional legisla- 





80 Houston v. Moore, 5 Wheat. (U. S.) 1, 69 (1820). 
81. At p. 27-28. 
82 United States v. Bailey, 9 Pet. (U. S.) 238, 259 (1835). 
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tion with reference to State Courts, in connection with the Fugi- 
tive Slave Law of 1793; and Judge Story held that the Consti- 
tution “does not point out any state functionaries, or any state 
action to carry its provisions into effect. The states cannot, 
therefore, be compelled to enforce them.” ** Chief Justice Taney, 
dissenting, also said that: ‘“‘ The state officers mentioned in the 
law are not bound to execute the duties imposed upon them by 
Congress, unless they choose to do so, or are required to do so 
by a law of the state.” ** Neither Justice made any reference to 


_ the many statutes in which early Congresses appeared to have 


had a contrary view; but counsel arguing had interestingly said 
that the doctrine that “‘‘ Congress cannot vest any portion of the 
judicial power of the United States except in Courts ordained 


_and established by itself.’ . . . has long been held by both the 


Supreme and State Courts;” and that the attempt by Congress 
so to do in the Fugitive Slave Law of 1793, leads to the irresistible 
conclusion “ that they did not at that day understand in the legis- 
lative hall the construction of the Constitution, as well as we do 
now, after an interval of half a century.” ** Johnson, Attorney 
General of Pennsylvania, said that the Act was “ void, so far as 
relates to all instrumentality for its execution, but by the Judges 
of the Courts of the United States. The authority of its framers, 
as constitutional lawyers, is thus exploded; and their boasted 
work, like all things human, is characterized by frailty and 
error.” *° 

Five years later, Judge McLean said that “it was too clear for 
argument that Congress could not impose such duties on the 
State Courts.” ** In 1844, he stated, as a complement to this 
doctrine, the view that “ the Courts of the United States have no 
power to execute the penal laws of the individual States.” * 
These statements were reiterated by the Supreme Court in 1888 
and 1892.°° This doctrine that no Court could enforce the penal 





83 Prigg v. Pennsylvania, 16 Pet. (U. S.) 530, 615 (1842). 

84 At p. 630. 85 At. p. 582. 86 At p. 508. 

87 Fox v. Ohio, 5 How. (U. S.) 410, 438 (1847). 

88 Gwin v. Breedlove, 2 How. (U. S.) 29 (1844); Gwin v. Barton, 6 How. 
(U. S.) 7 (1848). See also Catron, J., in Duncan v. Darst, 1 How. (U. S.) 301, 
304 (1843). 

89 Wisconsin v. Pelican Ins. Co., 127 U. S. 265 (1888) ; Huntington v. Attrill, 
146 U. S. 657 (1892). 
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laws of another Government seems to have been established as 
a judicial pronunciamento, without much reasoning, and chiefly 
from the desire of the Federal Courts to avoid friction with the 
States at a particularly nervous period. So far as the decisions 
were based on the ground that nothing in the Constitution gives 
Congress the right to impose duties on the State Courts, these 
decisions were undoubtedly well founded. But the Court at- 
tempted to go further and to quote approvingly, “it would be a 
manifest incongruity for one sovereignty to punish a person for 
an offense committed against the laws of another sovereignty,” — 
and it adopted the doctrine of Kent and the State Courts, hold- 
ing that because under international law “the Courts of no 
country execute the penal laws of another,” there was an in- 
herent impossibility in the exercise by the State Courts of such a 
power, even if Congress should grant it and the States be willing 
to exercise it. Such reasoning, however, could not be supported; 
and a line of decisions in another class of cases made the flaw — 


very apparent. 
Just at the time when the Supreme Court and the State Courts 
were enlarging the scope of the Federal Courts by denying 


to Congress the right to leave jurisdiction over Federal mat- 
ters to the State Courts, Congress itself was enhancing the Fed- 
eral judicial powers in a series of statutes, by which not only 
were the State Courts mot vested with increased jurisdiction, but 
jurisdiction which they already possessed over State criminal 
offences was taken away. 

In 1815, when the New England States, in an exaggerated ad- 
herence to State-Rights principles, were impeding and refusing 
to enforce the Federal Embargo and Non-Intercourse Acts, and 
when Vermont and other State Courts entertained numerous 
damage suits and criminal actions against Federal customs in- 
spectors making seizures, Congress passed a law providing for 
the removal into the Federal Courts of “ any suit or prosecution 

. against any collector, naval officer, surveyor, inspector, or 
any other officer, civil or military, or any other person aiding or 
assisting, for any thing done, or omitted to be done, as an officer 
of the customs, or for any thing done by virtue of this act or 
under colour thereof,” with a proviso that prosecution for an 
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offence involving corporal punishment should not be so removed.” 
In the debate over this bill in Congress, the provision for removal 
was opposed by the Federalists, and supported by the Jeffer- 
sonian party, who said that the bill constituted an “ ample and 
energetic provision for preventing the treasonable intercourse 
which has recently prevailed to so great an extent on our north- 
ern borders and else where,” and that “ limited as the general 
powers of the revenue officers appear to be, they are rendered 
still more inadequate by the terror which the officers now feel 
of being exposed to suits for damages under the authority of 
recent decisions in the Courts of law.” ** The lack of consistency 
or logical principle in the development of our judicial system 
was strikingly shown by the fact that, while it was the party 
which favored, in general, narrow Federal judicial power which 
enacted this broad law, yet in this very year, this same party 
enacted the Act of March 3, 1815, providing for institution of 
suits in the State Courts for duties and penalties under all the 
Federal customs and internal revenue laws. 

In 1833, when the Nullification movement in South Carolina 
seemed to render it likely that Federal collection of customs 
would be impeded by the Courts of that State, the Jackson party 
procured the passage of the “ Force Act,” which extended the 
jurisdiction of the Federal ‘Circuit Courts over all cases in law 
or equity arising under the revenue laws of the United States, and 
which also provided for the removal from the State Courts into 
the Circuit Courts of any “ suit or prosecution . . . against any 
officer of the United States or other person, for or on account of 
any act done under the revenue laws of the United States or 
under colour thereof, or for or on account of any right, authority 
or title set up or claimed by such person or other person under 
any such law of the United States.” *’ The proposal to allow the 
90 Act of Feb. 4, 1815, c. 31, §8, 3 Stat. at L. 198; Act of March 3, 1815, 


c. 94, §6, 3 Stat. aT L. 231; Act of March 3, 1817, c. 109, 3 Strat. aT L. 306, 
extending the time of the Act of Feb. 4, 1815. 

91 13th Cong., 3rd Sess., in the House, Sept. 22, Nov. 17, Dec. 7, 1814, Jan. 
15, 5, 9, 1815; in the Senate, Jan. 15, 25, 28, 1815. See also letter of Attorney 
General Rush of July 28, 1814, Appendix, p. 1821. 

92 Act of March 2, 1833, c. 57, §§ 2, 3, 4 Stat. aT L. 632; 22nd Cong., 2nd 
Sess., in the Senate, Jan. 21, 28, 29, Feb. 5, 7, 8, 12, 13, 14, 18, 16, 18, 19, 20, 
1833; in the House, Feb. 8, 26, 27, 28, March 1, 1833. 
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removal of State criminal prosecutions was, at this time, strongly 
opposed by the extreme State-Rights leaders— John Tyler of 
Virginia, Stephen D. Miller of South Carolina, John Forsyth of 
Georgia, George M. Bibb of Kentucky, and Gabriel Moore 
of Alabama. Thomas F. Foster of Georgia said that there was 
no warrant in the Constitution for giving to the Federal Judiciary 
cognizance of criminal cases where a State was a party. George 
McDuffie of South Carolina said that the title of the bill ought to 
be “an Act to subvert the sovereignty of the States of this Union, 
to establish a consolidated Government without limitation of 
powers, and to make the civil, subordinate to the military power.” 
The Whigs and the Jackson Democrats urged, however, that the 
statute was “defensive” and “intended by a judicial course to 
counteract the policy of South Carolina.” Daniel Webster said 
that it was important for the protection of Federal officers; that 
“it would be impossible to get anything like a fair trial in a 
[State] Court where the jurors are sworn to support the Ordi- 
nance. ... We give a chance to the officer to defend himself 
where the authority of the law was. recognized,” and that there 
were stronger reasons for such a law than in Embargo days. The 
chairman of the Senate Judiciary Committee, William Wilkins of 
Pennsylvania, said that the provision for removal was indispen- 
sably necessary, and that the “only question was, whether it 
would be better to risk a collision between the Federal and State 
Courts, or leave the officers at the mercy of the State tribunals 
framed as they are.” A year later, in a debate on a proposal to 
repeal this Force Act, George Poindexter of Mississippi said that 
it conferred on the Federal Courts “new and extraordinary 
powers not recognized in the Constitution and totally subversive 
of the jurisprudence of every State in the Union.” * 





In arguing for repeal of the Force Act, John C. Calhoun, April 9, 1834, said 
that its passage was “an impressive lesson on the danger of precedents,” for the 
bill “has been defended almost solely on the ground of precedents, precedents 
almost unnoticed at the time.” 23rd Cong., rst Sess., p. 1267. 

98 Poindexter continued: “An officer of the customs may commit murder 
under color of necessity in the execution of the duties of his office, when in point 
of fact, no such necessity existed; he may be prosecuted for this outrage on the 
life of a citizen in the State Courts where the office was committed ” and, yet may 
remove his case’ into the Federal Court. 23rd Cong., rst Sess., April 9, 1834, 
p. 1235. It is to be noted that the Force Bill as originally introduced was even 
broader than when enacted, for it provided for removal of any suit or prose- 
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Twenty-two years later, in 1855, the Democratic party, which 
theoretically favored narrow Federal judicial power, urged again 
the passage of a statute authorizing this broad right of removal 
into Federal Courts of State suits and prosecutions “ against any 
officer of the United States or other persons for or on account 
of any act done under any law of the United States or under color 
thereof, or for or on account of right, authority, claim or title 
set up by such officer, or other person, under any law of the 
United States.” ** Opposition then prevalent in the Ohio, Massa- 
chusetts, Illinois, and Wisconsin State Courts to the enforcement 
of the Fugitive Slave Law was the occasion for the proposal of 
this new Federal Removals Act. Judah Benjamin of Louisiana 
said that State after State in the North, through its legislation 
and its Courts, were “ perverting its jurisprudence” in attacks 
upon the Constitution and upon Federal officers. On the other 
side, Salmon P. Chase of Ohio argued that the Constitution “ con- 
templated no such subjection of States and citizens to Federal 
authority ”: 


“Tt is a bill for the overthrow of State-Rights, to establish a great 
consolidated Federal Government, a step, or rather a stride, towards 
despotism. ... There is scope enough for your experiment without 
usurping the criminal jurisdiction of the States. Do not undertake to 
arrest the sovereignty of the State when employed in its highest duty 
of investigating and punishing wrongs to life or property within its 
jurisdiction. . . . This bill is the monstrous birth of a bad time. The 
clearest and widest separation possible under the Constitution of the 
sphere of the National from that of the State Judiciary is the true 
means of peace and harmony. But this bill expresses the very wanton- 
ness of contempt for this principle. It is framed as if its express de- 
sign was to bring on a desperate conflict between the Courts of the 
States and those of the United States. ... What if the State Courts 
refuse to grant a removal? The end of this road is ruin! ” 


Benjamin Wade of Ohio asked whether it was supposed that 
the free States, “‘the poor, patient North, would ever submit to 
such a proceeding,” and whether “the puny arm of the Federal 





cution in a State Court against Federal officers for amy “act done under the 
laws of the United States,” and was not confined to revenue laws. See SENATE 
Journa, Feb. 12, 1833, pp. 178, 190, 191. 

%4 33rd Cong., 2nd Sess., Appendix, 211; in the Senate, Feb. 23, 1855. 
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Government can override the States.” William P. Fessenden of 
Maine said that the bill was not “ merely a wise precaution taken 
to protect Federal officers against injury ” but was “ an inten- 
tional, direct insult to the Courts and the people of the several 
States— a declaration that you have no confidence in them.” 
Francis Gillette of Connecticut said the proposed bill was “a 
violation of the Constitution, an outrage upon humanity.” 
Charles Sumner of Massachusetts said that the proposal was “ an 
innovation, a thing unknown to the laws of the country... . 
Federal usurpation . . . an assumption of power by Congress.” 
This bill failed to pass Congress. But only ten years later, when 
Civil War emergencies seemed to demand it, the very men who 
opposed it— all strong Republicans — urged and secured the 
passage of several similar bills providing for removal of State 
criminal prosecutions. By the Act of March 3, 1863, “suits or 
prosecutions, civil or criminal,” in any State Courts against Fed- 
eral officers, civil or military, for acts done under Presidential 
authority, were made removable into the Federal Circuit 
Courts.” Its provision as to removal of criminal prosecutions 
was opposed in Congress by the Democratic Senators, Lazarus 
W. Powell of Kentucky and James A. Bayard of Delaware, and 
by Lyman Trumbull of Illinois, the latter saying that the Fed- 
eral Courts had no machinery or power to administer State crim- 
inal laws. “ While I am willing to go as far as I think we can 
safely and logically go to protect the officers of the Government, 
who, during this great rebellion, have acted in good faith and 
had probable cause for arresting parties and doing everything 
which can be done to crush out the rebellion, I am not willing 
to adopt a provision which, it seems to me, cannot be sustained 
in the Courts.” Orville H. Browning of Illinois also opposed the 
removal clause, saying the precedent in 1815 was a dangerous 
one. “ There is some danger, and we ought to guard against it, 
of an absorption of too much power by this Government, and of 
trenching too far upon the constitutional rights of the States.” 
Bayard of Delaware made the significant remark that “ this sys- 
tem of centralization will have the effect of breaking down the 





95 Act of March 3, 1863, c. 81, § 5, 12 Stat. aT L. 755; 37th Cong., 3rd 
Sess., pp. 529 et seq., in the Senate, Jan. 28, 29, March 2, 1863; in the House, 
Feb. 18, 19, 27. 
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Courts of this Union and ultimately the States of the Union 
themselves ” and stated that “ it will be impossible to show the 
people that the exercise of such a power, so palpable and gross a 
violation of the Federal Constitution, is requisite for the purpose 
of carrying on the war.” In the House, Daniel W. Voorhees of 
Indiana and other Democrats violently attacked the theory of 
the bill, saying that “the bill has no parallel in the history of this 
or any other free people.” On the other hand, the Republican 
Senators like Sumner of Massachusetts, Fessenden of Maine, 
Jacob Collamer of Vermont, James R. Doolittle of Wisconsin, 
and Ira Harris of New York, now favored removal of State 
criminal actions. 

In 1864 and 1866, Congress extended the sections allowing 
removal of civil and criminal causes, so as to apply to acts per- 
formed under all Federal internal revenue laws.” In 1866, the 
Civil Rights Act provided for removal from the State Courts of 
all causes “ civil and criminal, affecting persons who are denied 
or cannot enforce ” in the State tribunals rights secured to them 
by the Act.’ Again the Democrats opposed the provision for 
removal of criminal causes, though a similar provision in 1833 
had been favored by some of them.” Garret Davis of Kentucky 
termed it “‘an enormous, oppressive provision.” Hendricks of 
Indiana and Edgar Cowan of Pennsylvania asked: “ Where is 





96 38th Cong., 1st Sess., in the House, Jan. 14-22, 1864; in the Senate, Feb. 
4, 1864; Act of June 30, 1864, c. 173, § 50, 13 Stat. aT L. 223, 241; Act of March 
1, 1864, c. 20, § 9, 13 Star. aT L. 17; Act of July 13, 1866, c. 184, §§ 67, 68, 14 
Stat. aT L. 98%, 171-172; 38th Cong., 1st Sess., p. 2848, in the House, May 26, 
1866, speech of Wilson, explaining §§67 and 68; in the Senate, June 23, 1866. 
This Section 67 provided for removal “in any case, civil or criminal,” against 
any officer of the United States acting under the Act of June 30, 1864, or any 
amendatory Act “or against any person acting under or by authority of any such 
officer on account of any act done under color of his office, or against any 
person holding property or estate by title derived from any such officer, concern- 
ing such property or estate, and affecting the validity of this act or acts of 
which it is amendatory.” See Philadelphia v. The Collector, 5 Wall. (U. S.) 
720 (1866) ; Williams v. Reynolds, 131 U. S., App. cxi (1873). 

87 Act of April 9, 1866, c. 31, § 3, 14 Stat. aT L. 27; 39th Cong., rst Sess., 
in the Senate, Jan. 5, 12, 29, 30, 31, Feb. 1, 2, March 15, April 4, 1866; in the 
House, March 1, 2, 8, 9, 13, 14, 1866. 

98 See speech of Cook in the House, 39th Cong., rst Sess., p. 1528, in the 
debate over the Act of May 11, 1866, c. 80: “It is exceedingly strange that what 
was constitutional and Democratic then [1833] should be unconstitutional and 
anti-Democratic now.” 
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this to end? If this is to be a consolidated government, if all 
power is to be concentrated at Washington, let us know it... . 
From whence sprang all this brood of transferring cases from the 
State Courts? ” and he stated that there was danger “ that the 
General Government will encroach, swallow up the State-Rights 
and centralize and despotize.” In 1869, another statute was 
passed providing for removal of both criminal and civil causes, 
in certain special cases of common carriers.» The Democrats 
once more were opposed. “It is an unnecessary and improper 
interference with the State Courts,” said James B. Beck of Ken- 
tucky, in the House. ‘“ And whether designedly or not, the tend- 
ency of all this class of legislation is to undermine the proper 
respect and influence which is not only due to but ought to be 
encouraged toward the State Courts. ... I know that it has 
become fashionable here to scoff and deride all attempts to main- 
tain or uphold State Rights or State authority, and we are con- 
stantly legislating as though it was not only our right but our 
duty to break down not only the political but the judicial power 
of the States . . . all palpably designed to convert this Union 
of States, this Republic of co-equal sovereignties into a great 
consolidated, centralized despotism.” 

Thus, from 1815 to 1869, we find Congress passing a line of 
statutes providing for trial of State criminal causes in the Fed- 
eral Courts, at the very time when Judges both of the State 
Courts and of the United States Supreme Court were saying, in 
dicta, that the judicial tribunals of one Government might not 
and could not try criminal offences against another. The legal 
correctness of the latter doctrine remained long unsettled, for 
few cases arose under these Removals Acts. The earliest case 
of removal of a State criminal indictment — a case not hitherto 
noted by legal historians — arose under exciting circumstances, 
within a year of the passage of the Force Bill of 1833. A Federal 
soldier, aiding a deputy marshal in enforcing the Federal law with 
reference to the Creek Indians, killed a citizen of Alabama; on 
being indicted for murder by the State, he removed his case into 
the Federal Circuit Court. Intense excitement was aroused in 








99 Act of Jan. 22, 1869, c. 13, 15 Stat. aT L. 267; goth Cong., 2nd Sess., in 
the House, June 12, 18, 1868, Jan. 19, 1869; in the Senate, July 24, 1868, Jan. 
13, 1869. 
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the State; but the case was never pressed, as the Indian troubles 
were settled by agreement between an agent of President Jackson 
and the Governor of Alabama.**? The episode became the sub- 
ject of heated speeches in Congress in 1834, in which it was said 
that “‘ to control the jurisdiction of a State over persons charged 
with the commission of crimes within its limits was an assump- 
tion of a higher power than had yet been exercised by this Gov- 
ernment over the States.” George R. Gilmer, Senator from 
Georgia, said that he hoped that the House as well as the people 
of every part of the country were now “ ready to unite with him 
in the fervent wish that this may be the last attempt to enforce 
that Act [of 1833], and that this excrescence upon the body poli- 
tic which had been thrown out from the exuberant feeling excited 
by the late collision between the General and State Governments 
would soon be cut off.” 

No other case of removal of a criminal prosecution appears in 
the law reports until 1877, when the Federal Circuit Court in 
Georgia allowed the removal of a State indictment of a Federal 
internal revenue collector for murder of an illicit distiller. Judge 
Woods upheld the constitutionality of the Act of 1833, saying 
that: 


“ Congress can give criminal jurisdiction to the Courts of the United 
States, when the law of the United States is the ground of defense, 
as well as when it is the ground of accusation. . . . We do not over- 
look the objection that no tribunals but those of the state can try for 
crime against the state. This objection does not appear to us well 
founded. To try, is to ascertain by a jury whether a criminal law of 
the state has been violated.” 


This, he said, could be done by a Federal as well as by a 
State jury." In the same year, the Supreme Court of North 


100 See Washington Globe and Mobile Commercial Advertiser, Aug., 1833, 
to Jan., 1834, passim. See also 23rd Cong., 1st Sess., pp. 2302, 2311, 2700, Jan. 
6, Feb. 15, 18, 1834, esp. speeches in the House of Dixon H. Lewis of Alabama 
and Seaborn Jones of Georgia, and of Gilmer in the Senate, in which debate 
reference is made to a case in New York, People v. Godfrey, holding that there 
is no power of the United States to authorize removal of criminal causes. 

101 Findley v. Satterfield, 3 Wood, 504, 507, 508, Fed. Cas. No. 4,792 (sth 
Circ., 1877). In 1873, the United States Circuit Court of Maryland construed 
the Act of 1833 as not applying to criminal prosecutions and refused the removal 
of a State indictment of a Federal customs inspector for murder. Ex parte 
Carson, 4 Hughes, 215, Fed. Cas. No. 2,459 (4th Circ., 1873). 
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Carolina upheld the Act of 1833 as constitutional, and allowed 
the removal of a State indictment of a Federal internal revenue 
officer for assault.*°? On the other hand, the Massachusetts Su- 
preme Judicial Court, in 1866, had expressed its doubt whether 
the Act of 1833 was intended to allow removal of criminal causes, 
and its opinion that it could not be done: *** 


“It is a power inherent in every government to try and convict of- 
fenders against its own laws. It is an axiom of public law, hitherto 
considered as holding good in the peculiar relation existing between 
the national and the state governments under the constitution of the 
United States, that ‘every criminal prosecution must charge the of- 
fence to have been committed against the sovereign whose courts sit 
in judgment upon the offender, and whose executive may pardon him.’ ” 


Such were the conditions when the United States Supreme 
Court rendered its decision in Tennessee v. Davis,’ in 1880. 





102 State v. Hoskins, 77 N. C. 530, 553-554 (1877). Judge Rodman gave a 
powerful dissenting opinion in which he said: “If the officer acted in what he 
did within the scope of his duty, it would be a defence in the State Court; and if 
it be possible that juries might from prejudice sometimes fail to give due weight 
to the evidence in his behalf, the Judges of the State, whom we must assume to 
be equal in integrity and impartiality to the Federal Judges, may certainly be 
trusted to set aside all convictions against the weight of evidence.... On the 
other hand, if the power of withdrawing an indictment against a revenue officer 
from the State Courts shall be sustained, immunity will practically be secured 
for all these officers, for all offenses. . . . ‘The injured persons would brood over 
their supposed or real injuries, and a spirit of dissatisfaction with the govern- 
ment would grow up by no means conclusive to the public good. The insur- 
rection of Wat Tyler was caused by the crime of an internal revenue officer 
committed under color of his office.... Fortunately this question is of an 
interest and importance not confined to any section. Taxes are collected in 
all the States, and it may be supposed that the manners and methods of pro- 
ceeding of the inferior officers of internal revenue are of the same polite and 
agreeable character all over the world.” 

103 Commonwealth v. Casey, 12 Allen (Mass.) 214, 219 (1866). See also 
State v. Elder, 54 Me. 381 (1867), holding, however, that neither the Federal 
Act of 1833 nor that of 1864 applied to the facts in the case. 

104 yoo U. S. 257, 271. Probably no Term of Court and no volume of 
Supreme Court Reports ever furnished stronger support to National power than 
the October Term, 1879, and 100 U. S., the cases in which deserve the most 
careful study by all students of American history, as well as constitutional law. 

While this Tennessee case was pending, a decision by Judge Alexander Rives, 
in the United States Circuit Court in Virginia, in Commonwealth v. Reynolds, 
which was a case of a negro indicted for murder in a Virginia State Court and 
removed into the Federal Court, occasioned great excitement in the State, pro- 
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This was a case in which a Federal internal revenue officer, in- 
dicted for murder in the State Court, sought to remove the 
prosecution, under the Act of 1866.*°° The Court, in an opinion 
by Judge Strong, upheld the power of removal as constitutional 
and also as practical. 


“The imaginary difficulties and incongruities supposed to be in the 
way of trying in the Circuit Court an indictment for an alleged offense 
against the peace and dignity of a State, if they were real, would be 
for the consideration of Congress. But they are unreal.... The 
circuit courts of the United States have all the appliances which are 
needed for the trial of any criminal case. They adopt and apply the 
laws of the State in civil cases, and there is no more difficulty in ad- 
ministering the State’s criminal law . . . so long as they keep within 
the jurisdiction assigned to them, their general powers are adequate to 
the trial of any case.” 


The announcement of this doctrine shattered all the old state- 
ments by Kent, Story, and other Judges as to the impossibility 
of trying in the Courts of one sovereignty, criminal offences 
against the law of another sovereignty. Thereafter, it was clear 
that if there was nothing inherently impossible in a Federal Cir- 


cuit Court’s trying, on removal, a man indicted by a State for 
violating a State criminal statute, equally there could be nothing 
inherently impossible in a State Court’s trying a man for violat- 
ing a Federal criminal statute. If a State may try a man for 
murder in a Federal Court, may not the Federal Government 





duced resolution of censure of Judge Rives by the Virginia Legislature, with a rc‘- 
erence to the “ usurpation of power by the Federal Judiciary,” and caused discus- 
sion in Congress. See 45th Cong., 3rd Sess., Dec 19, 1878, Feb. 24, 1879, in the 
House, See Commonwealth v. Reynolds, 3 Hughes, 559, Fed. Cas. No. 11,720 (4th 
Circ., 1878) ; Virginia v. Rives, 100 U. S. 313 (1880). See also Allan B Magruder, 
“ Removal of Suits from State to Federal Courts,” 13 Am. L. Rev. 434. 

In 1883, a corporal in the United States army then on duty in South Caro- 
lina, in Reconstruction times, and aiding the Federal marshal in arresting an 
illicit distiller, was indicted for murder in the State Court, but the case was 
removed into the Federal Court; and in 1893, a deputy marshal was arrested 
on a State warrant for murder in the arrest of an illicit distiller. See Davis v. 
South Carolina, 107 U. S. 507 (1882); Virginia v. Paul, 148 U. S. 107 (1893), 
in which it was said that the right of removal was an adequate protection 
“against danger of unlawful oppression from the Courts or authorities of the 
State.” See also note in 53 L. R. A. 574. 

105 Act of July 13, 1866, c. 184, § 67, 14 Stat. aT L. 98, 171, U. S. Rev. Srar., 


§ 643. 
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try a man for illicit liquor sale in'a State Court? The only 
difference would seem to be that in the one case, Congress has 
power to enforce such a trial, while in the other it has only power 
to authorize such a trial and the State may or may not assent. 
But if a State is willing, why should not Congress extend the 
authority over, or rather leave to the State Court concurrent 
power over, certain classes of Federal offences? 

The bugbear of “ inherent impossibility ” having been entirely 
dispelled by Tennessee v. Davis, why may not Congress now 
provide that, as to certain offences. and certain penalties and 
forfeitures, Federal jurisdiction shall not be “ exclusively of the 
Courts of the several States”? Why may it not provide that 
the State Courts, if they are willing, may take concurrent juris- 
diction of prosecutions of certain Federal crimes, penalties, and 
forfeitures, just as Congress did so provide in the early years, 
and as it does now, in reference to both criminal and civil 
violations of the postal laws? ** 

Ever since two decisions by Judge Story in 1835 and 1842, 
it has been held that Congress may authorize State judicial and 
other officers to execute Federal laws criminal and civil, and that 
action by them will be valid.” In 1897, it was held that Con- 
gress had the constitutional right to “authorize the judicial of- 
ficers of the several States to exercise such power as is ordinarily 





106 Act of June 8, 1872, c. 335, $305, 17 Stat. aT L. 283, 323, U. S. Rev. 
StaT., § 3833. See New Orleans Bank v. Merchant, 18 Fed. 841 (E. D. La, 
1884). 

To effect the change suggested in the text, it would be necessary to modify 
Section 256 of the present Federal Judicial Code, which now vests in the District 
Courts jurisdiction “exclusively of the courts of the several States,” first, “of 
all crimes and offenses cognizable under the authority of the United States; ” and 
second, “ of all suits for penalties and forfeitures incurred under the laws of the 
United States.” 

107 United States v. Bailey, 9 Pet. (U. S.) 238, 253 (1835): “ Admitting, for 
the sake of argument, that it is true (on which, however, we express no opinion) 
that a state magistrate is not compellable to administer an oath, virtute officii, 
under a law of the United States, which expressly confers power on him for that 
purpose; still, if he should choose to administer an oath under such a law, there 
can be no doubt, that it would be a lawful oath, by one having competent 
authority.” 

Prigg v. Pennsylvania, 16 Pet. (U. S.) 539, 622 (1842): “As to the authority 
so conferred upon state magistrates, while a difference of opinion has existed, 
and may exist still on the point, in different states, whether state magistrates are 
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given to officers of Courts not of record.” *°* That Congress 
may authorize State Courts to take jurisdiction and try civil cases 
arising under Federal laws has also been settled. In 1827, Chief 
Justice Marshall cited some of the various postal and internal 
revenue laws enacted by Congress enabling State Courts to take 
cognizance of suits arising under them, and said that: 


“The whole course of opinion and of legislation, on this subject, 
is, that, although, for convenience, and to save expense to the debtors, 
recourse may be had to the State Courts for the recovery of small 
sums, yet a right to resort to the Courts of the Union in suits for 
money due to the United States, was never intended to be relin- 
quished.” 1°° 


This was a clear admission that permissive legislation was valid. 
And in 1851, in a suit in trover brought in a New York State 
Court under the Federal Post Office Act of 1825,""° Judge Wayne 
held that, as that Court had general jurisdiction in cases of 
trover, “ the case in hand can only be excepted from it by such 
a case thus having been made one of exclusive jurisdiction in the 
Courts of the United States by the Constitution of the United 
States,” which it was not.’** It was thus established that State 
Courts “ which are competent for the purpose and have an in- 
herent jurisdiction adequate to the case’ may be permitted by 
Congress to entertain jurisdiction in enforcement of Federal civil 
laws. Cases under the Bankruptcy Acts, in 1895 and 1876, 
settled the same principle. There was little legislation, however, 
enacted by Congress (other than the bankruptcy and the postal 
laws) prior to the last few years of the nineteenth century, which 





bound to act under it, none is entertained by this Court, that state magis- 
trates may, if they choose, exercise that authority, unless prohibited by state 
legislation.” 

108 Robertson v. Baldwin, 165 U. S. 275 (1897). See also Dallemagne v. 
Moisan, 197 U. S. 169, 174 (1905), per Peckham, J.: “It has long been held that 
power may be conferred upon a state officer, as such, to execute a duty imposed 
under an act of Congress, and the officer may execute the same, unless its exe- 
cution is prohibited in the Constitution or legislation of the state.” See also 
Goulis v. Judge of Dist. Ct., 246 Mass. 1, 140 N. E. 294 (1923); 33 Yate L, 
J. 636. 

109 Postmaster General v. Early, 12 Wheat. (U. S.) 136, 146 (1827). 

110 Act of March 3, 1825, c. 64, 4 Stat. aT L. 102. 

111 Teal v. Felton, 12 How. (U. S.) 284 (1851). 
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was capable of serving as a basis for civil suits by individuals. 
Either suits brought by the Government were within the exclusive 
jurisdiction of the District Courts, or else there was little prac- 
tical likelihood of a resort by the Government to the State Courts 
for their trials. Several statutes relating to shipping created civil 
remedies as between individuals, but these could only be pursued 
in the District Courts, which, by the Constitution, had exclusive 
jurisdiction of admiralty matters. But when Congress, acting 
under the authority of the Commerce Clause, began to enact 
legislation of a general police nature, exercising in reality a 
National police power, and regulating not merely the relations of 
individuals to the Government, but also relations of individuals 
towards each other, then there arose civil causes of action which 
might be sued upon in the State Courts as well as in the Federal 
Courts. The Anti-Trust Law of 1890*” created a right of 
action by an individual injured by a violation of the act by 
another individual or combination of individuals; but these suits 
were required to be brought in the District Courts. When, how- 
ever, Congress enacted the Federal Employers Liability Law,’ 
creating a whole new body of tort law, regulating accidents to 
employees caused by interstate carriers, a large mass of suits 
were made possible which were capable of being brought and 
tried in State Courts as well as in Federal Courts. Some of the 
State Courts denied this obligation to open their doors to such 
suits and to entertain jurisdiction of cases under this law..** The 
question was finally disposed of, however, by the Second Em- 
ployers’ Liability Cases ** (the Mondou case) in 1912, in which 
it was said: 


“ There is not here involved any attempt by Congress to enlarge or 
regulate any jurisdiction of state courts or to control or affect their 
modes of procedure, but only a question of the duty of such a court, 
when its ordinary jurisdiction as prescribed by local laws is appro- 





112 Act of July 2, 1890, 26 Strat. aT L. 209. 

118 Act of April 22, 1908, 35 Star. aT L. 65, as amended by Act of April 5, 
1910, 36 Stat. aT L. 201. 

114 See Ex parte Christy, 3 How. (U. S.) 292, 318, 319 (1845); Nugent v. 
Boyd, 3 How. (U. S.) 426 (1845); Claflin v. Houseman, 93 U. S. 130 (1876); 
Galveston etc. R. R. v. Wallace, 223 U. S. 481 (1912). See also 3 Story, Com- 
MENTARIES ON THE CONSTITUTION, 114, 135, 386, 603; SERGEANT, CONSTITUTIONAL 
Law, 386, 398; 1 Kent Comm. 400 et seg. 115 223 U.S. 1, 56-57, 59 (1912). 
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priate to the occasion and is invoked in conformity with those laws, 
to take cognizance of an action to enforce a right of civil recovery 
arising under the act of Congress and susceptible of adjudication ac- 
cording to the prevailing rules of procedure. ... We conclude that 
rights arising under the act in question may be enforced, as of right, 
in the courts of the States when their jurisdiction, as prescribed by 
local laws, is adequate to the occasion.” 


The whole theory of the relation of the State Courts to Federal 
civil legislation was well set forth at an early date by the Massa- 
chusetts Supreme Judicial Court, in 1846, which stated that, 
when Congress permits concurrent jurisdiction, “it is not upon 
the ground of a judicial authority conferred, as such, by a law 
of the United States, but as the ordinary jurisdiction of the state 
court; acting indeed, in the particular case, upon legal rights 
which may have been created, or materially affected by the legis- 
lation of congress. The state courts are to give force and effect 
to a law of congress as the supreme law of the land. It is the 
law of Massachusetts; as much so as a statute enacted by her 
Legislature; deriving its vitality from another source, but of equal 
and it may be of paramount authority.”*** This last statement 
applies to the question which has been raised in this article. If 
Congress, acting under the Constitution, shall refrain from mak- 
ing Federal Court jurisdiction over certain Federal crimes ex- 
clusive of the State Courts, and if it shall signify its desire and 
intention that the State Courts may exercise concurrent juris- 
diction over prosecutions for these Federal crimes, and if the 
State Courts are willing and allowed by their State legislation to 





116 Ward v. Jenkins, to Metc. (Mass.) 583, 589 (1846). See also Minneapolis 
& St. Louis R. R. v. Bombolis, 241 U. S. 211 (1916), per White, C. J., who said 
that the ruling in the Mondou case “in no sense implied that the duty which 
was declared to exist on the part of the state court depended upon the concep- 
tion that for the purpose of enforcing the right the state court was to be treated 
as a Federal court deriving its authority not from the State creating it, but from 
the United States. On the contrary the principle upon which the Mondou Case 
rested, while not questioning the diverse governmental sources from which state 
and national courts drew their authority, recognized the unity of the governments, 
national and state, and the common fealty of all courts, both state and national, 
to both state and national constitutions, and the duty resting upon them, when 
it was within the scope of their authority, to protect and enforce rights lawfully 
created, without reference to the particular government from whose exercise of 
lawful power the right arose.” 
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exercise such jurisdiction, is there any legal or constitutional 
impediment to such action? The destruction of the “ inherent 
impossibility” theory by the decision of Tennessee v. Davis 
would seem to have removed any such impediment to such action. 
The condition of the Federal Court dockets would seem to de- 
mand that serious consideration be given to the actual practica- 
bility of such action." 

The foregoing review of Congressional legislation shows that 
the Federal judicial system has not been a logical development 
on lines of consistent theory; it has been the product of tempo- 
rary necessities and emergencies, arising from both political, sec- 
tional, and economic conditions. It has not been the embodiment 
of the theories of any particular political party; for each political 
party, at various times, has taken divergent views of the same 
form of legislation. A judicial expedient deemed wise at one time 
has seemed unwise at another. If there is no legal or constitu- 
tional obstacle in the way, therefore, there seems to be no reason 
why Congress should not at any time revert to any measure as to 
Federal Court jurisdiction which may seem best to meet the 
necessities of the hour. 


Charles Warren. 
Wasuincton, D. C. 





117 See also J. P. Chamberlain, “ Enforcement of the Volstead Act through 
State Agencies,” 10 Am. Bar Assn. J. 391. 
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PRIVATE CLAIMS AGAINST FOREIGN 
SOVEREIGNS 


|B airaraincciraepecas generalizations are always dangerous. The 
statement that a foreign sovereign is immune from suit, a 
statement not infrequently made upon the authority of cases 
which fail to sustain such a sweeping proposition, calls for rigid 
examination as to the precise legal nature of such a claim of 
immunity, the ground and extent of its allowance, and the lim- 
itations to which it is subject. 


I 


Obviously immunity of a foreign sovereign is not identical with 
immunity of the local sovereign. The latter may rest entirely 
upon constitutional provisions which, fairly construed, confer or 
deny the right to sue. On the other hand, acceptance of a 


doctrine of ex-territoriality might preclude action against a for- 
eign sovereign upon a ground wholly inapplicable to the national 
sovereign. Appeal to the rule as to the local sovereign may be use- 
ful by way of analogy, either as a ground for allowing immunity 
or as a basis for an argument that no greater immunity should 
be given to a foreign sovereign than to the sovereign of the 
jurisdiction. The proposition was stressed by Judge Mack in 
The Pesaro, that if the foreign sovereign gave no immunity, 
under particular circumstances, in its own courts, then there was 
no reason to invoke the doctrine of comity when the question 
arose as to a foreign sovereign. 

Immunity is frequently confused with a defense on the merits 
that the acts complained of did not amount to an actionable 
wrong. Thus Underhill v. Hernandez* does not necessarily in- 
volve anything more than the doctrine that acts of a military 
commander or subaltern in the course of revolutionary activities 
do not constitute an actionable tort; this is a rule as to the 





1 277 Fed. 473 (S. D. N. Y., 1921). 
2 168 U. S. 250 (1897). 
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rights of quasi-belligerents rather than a doctrine of sovereign 
. immunity. 

Where a court declines to inquire into the validity of sovereign 
political acts within the territory of such a foreign sovereign, 
this is not a denial of jurisdiction over the person nor a grant 
of immunity on grounds of comity. It is an assertion that no 
jural basis exists for an action. It rests on the Austinian con- 
ception that law requires the sanction of a sovereign power and 
such sanction is lacking as against the supreme political power. 
Consent by the foreign sovereign to appear should not be held 
to waive such a defense unless consent is construed as extending 
beyond a mere waiver of immunity, and as a consent that the 
sovereign should be bound by the rules of private municipal law 
applicable to juristic persons generally. The principle of not 
inquiring into acts within the territorial jurisdiction of a sov- 
ereign would not prevent suit where the acts complained of oc- 
curred upon the high seas or within the jurisdiction of a different 
sovereign. It might be conclusive that title to property was to 
be determined by the law of the local sovereignty, but, as Chief 
Justice Marshall points out in The Schooner Exchange,> any 
declination by the jurisdiction of suit to act over property or 
persons within its jurisdiction rests, not upon the right of the 
foreign sovereign to assert a rule of ex-territoriality, but upon 
the self-denying abdication of local sovereignty. Diplomatic offi- 
cials of a government have no difficulty in seeing when property 
of its nationals is wrongfully seized or contracts of its citizens 
broken by a foreign nation. Courts may, if they wish, decline to 
consider foreign law, and take cognizance of all acts of a foreign 
sovereign within its own borders which, having no distinctive 
sovereign nature, are acts which any individual might perform. 
Where, for example, a foreign government conducts a railway 
system or operates a factory within its own territory, foreign 
courts might hold that it is bound by the laws applicable to 
private individuals, having due regard to the ordinary rules as 
to conflict of laws, thus declining to recognize any privileged 
status where the reason for special privilege does not exist. If 
freedom of sovereign acts from judicial inquiry relates to the 





8 » Cranch (U. S.) 116 (1812). 
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question of jurisdiction at all, it must be on the ground that, 
whenever jurisdiction exists in like cases where the wrongful acts 
occurred outside of the territory of the sovereign sued, there is 
an absence of jurisdiction of the subject-matter, if neither by 
common law, international law, nor statute, do the acts com- 
plained of constitute an actionable wrong. 


II 


There appears to be no reason why legislation of the juris- 
diction could not provide for suit against a foreign sovereign. 
If foreign governments operate railways and steamship lines, 
conduct the operations of banks, insurance companies, and com- 


-mercial enterprises, and purchase and sell for trading and man- 


ufacturing concerns, the local jurisdiction may find that immun- 
ity confers a very valuable discriminatory differential upon the 
foreign concern in the shape of freedom from liability in contract 
and tort. In The Schooner Exchange, conferring immunity upon 
a foreign ship of war, Chief Justice Marshall clearly states that, 
if implied consent of the government of suit is expressly with- 
drawn, thereafter immunity would not exist. Legislation can 
control the abuse of immunity and by this means the local sov- 
ereign is freed from the necessity of securing what might often 
prove impossible to gain, consent to a treaty limiting immunity. 

So far as the United States Government is concerned our first 
inquiry is whether the provisions of the Constitution, Article 
III, Section 1, and the similar provisos of Section 24 of the 
Federal Judicial Code have not met in advance any claim of 
immunity and covered the question by legislation of the most 
solemn form. The Constitution provides that the judicial power 
shall extend to all cases “ affecting Ambassadors, other public 
Ministers and Consuls,” to controversies “ between a State 
and Citizens of another State” and “between a State, or the 
Citizens thereof, and foreign States, Citizens or Subjects.” The 
ordinary meaning of language is such that it is difficult to see 
that this means that a foreign state may sue but cannot be sued. 
At the time the Constitution was adopted, no case appears to 
have been decided anywhere giving immunity to a foreign sov- 
ereign, except the very meagre decision of Judge Hopkinson in 











602 HARVARD LAW REVIEW 





the Admiralty Court of Pennsylvania in Moitez v. The South 
Carolina * to the effect that “ mariners enlisting on board a ship 
of war or vessel belonging to a sovereign independent state can- 
not libel against the ship for wages due.” The first decision of 
any moment in an English-speaking country granting immunity, 
except to ambassadors, in whose case immunity was necessary 
to make possible unhampered performance of their peculiar func- 
tions, was that of The Schooner Exchange.’ Of this decision 
Judge Swayze in Molina v. Comision Reguladora® says: “ Pre- 
viously to that decision, it had even been a question whether pub- 
lic vessels were immune.” The first assertion of immunity of a 
sovereign in England was made in Duke of Brunswick v. King 
of Hanover" in 1843, in which Lord Langdale, Master of the 
Rolls, concedes, however, that “no case has been produced in 
which, upon the question properly raised, it has been held that 
a sovereign prince, resident within the dominions of another 
prince, is exempt from the jurisdiction of:the country in which 
he is.” This case involved the validity of a guardianship of the 
Duke of Brunswick, and the court dealt with the acts as those 
of a sovereign within his own country. Lord Langdale, review- 
ing the cases, carefully points out that the court, called upon to 
distribute a fund, has deemed it expedient to make a foreign 
state or sovereign a party. While in 1851 Chief Justice Campbell 
in De Haber v. Queen of Portugal,® in holding that moneys of 
a foreign sovereign could not be attached for the public debt of 
the sovereign, doubted the authenticity of Lord Chancellor Thur- 
low’s statement that the King of Spain had been outlawed on 
Selden’s advice, so far as there was any authority at the time 
of the adoption of the Constitution of the United States it was 
adverse to immunity, and it can scarcely be contended that the 
makers of the Constitution had in mind a practical negation of 
their words by reference to a rule then unknown, that a foreign 
sovereign could be sued only on consent. The Constitution was 
dealing with the only sort of jurisdiction courts then exercised, 














4 Bee, 422, Fed. Cas. No. 9,697 (1781). 
5 Supra, note 3. 

6 ot N. J. L. 382, 387, 103 Atl. 397, 3909 (1918). 

7 6 Beav. 1, 40 (1843), aff'd in 2 H. L. Cas. 1 (1848). 
8 17 Q. B. 196, 211 (1851). 
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namely compulsory jurisdiction; to assume that its creators had 
in mind some sort of voluntary submission to jurisdiction in the 
nature of voluntary arbitration is to import into this phrase an 
idea foreign to the entire judiciary article. The language of the 
prevailing opinions in Chisholm v. Georgia® is fully in point. 
Judge Iredell’s dissent went upon the ground that, while the 
clause intended to confer jurisdiction, no rule of common law or 
legislative enactment created any right of action against a state. 
This view receives support in Hans v. Louisiana,” holding that 
a citizen of a state could not sue his own state, the Eleventh 
Amendment, provoked by the Chisholm decision, providing 
merely, in this aspect, that the judicial power of the United 
States should not be construed to extend to any suit against one 
of the United States by citizens of another state. General im- 
munity of a foreign sovereign is inconsistent with the constitu- 
tional provision. If Hans v. Louisiana weakens the general doc- 
trine of Chisholm v. Georgia, it is not on any ground of personal 
immunity of the sovereign but because no actionable wrong exists. 


III 


Independently of statute, what is the present state of the law 
as to immunity? Is there any rule of international municipal 
law which invalidates process against a foreign sovereign? Is 
there lack of jurisdiction of the person of such a defendant? Is 
there lack of jurisdiction of the subject-matter of an alleged 
wrong by a sovereign? If a judgment can be secured at all, to 
what extent is property of a sovereign exempt from execution? 
Assuming that there can be no jurisdiction in personam, are 
actions im rem maintainable, or actions in personam relating to 
specific property or to be satisfied out of attached funds, that is, 
actions quasi in rem? 

The Institute of International Law at its meeting in Hamburg 
in 1891 attempted to codify the rules applicable to certain of 
these questions.** It adopted the report of von Bar based upon 





® 2 Dall. (U. S.) 419 (1793). 

10 134 U. S. 1 (1890). 

11 See F. P. Walton, “ State Immunity in the Laws of England, France, Italy 
and Belgium,” 2 Jour. Soc. Comp. Lecis. (3rd series), 252. 
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the distinction between the state’s acting as an administrator or 
trader and the state’s acting as a sovereign. The resolutions 
adopted by the Institute may be summarized as permitting ac- 
tions against a foreign state as follows: 

1. Real actions (actions réelles), including possessory actions 
relating to movable or immovable property within the territory 
where action is brought. 

2. Actions where the foreign state is an heir or legatee of a 
local decedent or estate. 

3. Actions relating to a commercial or industrial establishment 
or a railroad carried on within the local territory, 

4. Actions where the foreign state recognizes the competency 
of the court either by bringing an action, in which case it is sub- 
ject to a judgment for costs or set-off, or by failing to object to 
the competency of the court when an action is brought against it. 

5. Actions founded on contracts made in the local jurisdiction 
if complete performance can be demanded in that country by 
express proviso or because of the nature of the action. 

6. Actions on quasi-delicts arising in the jurisdiction of suit. 

But actions based on acts of sovereignty, including an action 
on a contract made when the plaintiff acted as a state official, 
are not maintainable, nor are actions concerning foreign debts 
contracted by public subscription. 

While there are very few decisions in England or the United 
States in actual conflict with any of the above resolutions, the 
courts in these countries have not worked out the doctrine of 
immunity with elaboration. It is in such a rudimentary stage of 
development that it is too soon to predict whether the limitations 
of immunity will be arbitrary and accidental or based upon 
rational considerations. 

So far as actions relating to real estate are concerned Sir 
Robert Phillimore said in The Charkieh” that the exemption 
from suit is admitted not to apply to immovable property. In 
Sharps’ Rifle Manufacturing Co. v. Rowan ™ it was held that an 
action to compel the conveyance of real estate, title to which 
stood in the name of an agent of the British Government, could 
be compelled. Real property should be subject to police and 





12 4 Admr. & Ecc. 59 (1873). 13 34 Conn. 329 (1867). 
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sanitary regulations. It should not be exempt from local taxes. 
Even if used, for purely sovereign purposes, as an embassy build- 
ing in the city of Washington, it should, for example, be subject 
to zoning restrictions. 

Actions have been maintained in England where an equitable 
interest in a fund claimed by a foreign government was asserted. 
In Gladstone v. Musurus Bey,’* an injunction was granted re- 


. straining the withdrawal of securities deposited by the plaintiffs 


in the Bank of England in the name of the ambassador of Tur- 
key to secure the performance of a contract between the plain- 
tiffs and the foreign government. The ambassador threatened 
to withdraw the deposit on the ground of an alleged breach of 
contract. In Lariviére v. Morgan,” the plaintiff had entered into 
a contract with the Minister of War for the Government of 
National Defence in France to furnish cartridges. A special 
credit was opened with Messrs. Morgan & Gooch, bankers in 
London and financial agents for the French Government, for 
payment to the plaintiff upon delivery of the goods, on certifi- 
cates of the French ambassador or agent. The French officers 
refused to inspect or accept cartridges. The bill was filed against 
the bankers and the nine persons forming the government of the 
National Defence, but this was amended later by striking out 
the members of the government and making the French Republic 
a defendant. Lord Hatherly, the Lord Chancellor, held that a 
clear trust, which was enforcible, had been impressed upon the 
fund, and, as to the fears of Morgan & Gooch that the French 
Government in France might proceed against them, expressed 
the opinion that a court in France would respect a decision with 
reference to a fund within the jurisdiction of the English court, 
which had to be dealt with upon facts which had taken place in 
that country. While this case was reversed in the House of 
Lords, it was upon the ground that the letter relied upon by the 
plaintiff did not constitute an equitable assignment, and Lord 
Cairns reiterated the view that the court could administer a 
trust fund under its control, although an interested foreign gov- 
ernment might not be before the court or subject to its 
jurisdiction. 
14 1 Hem. & Mil. 495 (1862). 
15 » Ch. App. 550 (1872), reversed in L. R. 7 H. L. 423 (1875). 
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Prior to 1843 the English cases deal exclusively with the ques- 
tion of the immunity of diplomatic officers or consuls. A dip- 
lomatic officer is received in a foreign country for a purely polit- 
ical purpose. He comes to represent and act for his sovereign 
in negotiations between the two countries. It was natural, there- 
fore, that a doctrine should emerge that impliedly he should re- 
ceive complete protection and should not be interfered with in 
the performance of this peculiar function, particularly in mon- 
archical countries, as he was considered a personal representative 
of the sovereign ruler. The Statute of Anne, Chapter 12, grow- 
ing out of the arrest of the Russian ambassador, provided that 
process against an ambassador or public minister or their domestic 
servants, other than merchants or traders, should be deemed null 
and void. Article 4063 of the Revised Statutes of the United 
States makes similar provision, but here statutory immunity ends. 

In Barbuit’s Case, Lord Chancellor Talbot decided that an 
agent of commerce from the King of Prussia possessed no im- 
munity. Lord Talbot explained the silence of the statute as to 
an ambassador who engages in trade while it denies immunity 
to a servant who is a trader: 


“ And the exception of persons trading relates only to their servants; 
the parliament never imagining that the ministers themselves would 
trade... . 

“ But what creates my difficulty is, that I do not think he is in- 
trusted to transact affairs between the two crowns: the commission is, 
to assist his Prussian Majesty’s subjects here in their commerce; and 
so is the allowance. Now this gives him no authority to intermeddle 
with the affairs of the King: which makes his employment to be in 
the nature of a consul.” 1” 


In Heathfield v. Chilton,'* Chief Justice Mansfield said: 


“The law of nations does not take in . . . agents of commerce.” 
In 1851, in De Haber v. Queen of Portugal *® and In the matter 


of Wadsworth and the Queen of Spain,” the attachment, of funds 
belonging to a foreign sovereign, in actions founded on the pub- 





16 Cas. t. Tal. 281 (1737). 19 Supra, note 8. 
17 At pp. 282-283. 20 77 Q. B. 171 (1851). 
18 4 Burr. 2015, 2016 (1767). 
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lic debt, was not allowed, but it was not until 1880 that immunity 
in case of trade received any countenance. In The Parlement 
Belge** Sir Robert Phillimore held that a mail packet, the 
property of the Crown of Belgium, in charge of commissioned 
officers of the Belgian navy, was not immune from action for 
damage caused by collision in the harbor of Dover. This 
decision was reversed upon appeal, the court not resting, how- 
ever, upon the unratified postal convention of 1876 that these 
vessels should be treated in the port of Dover as vessels of war. 
Lord Justice Brett stated the principle chiefly responsible for 
such extreme extension of immunity as has been allowed, namely, 
that the independence of every sovereign authority and inter- 
national comity cause each sovereign state to decline to exercise 
its territorial jurisdiction over the person of any sovereign or 
ambassador or over the public property of any state which is 
destined to public use. In Mighell v. Sultan of Johore,” instead 
of confining personal immunity of a sovereign to protect a sov- 
ereign so far as was necessary when he came within a jurisdiction 
with the consent of the local sovereign to perform his political 
functions, the court held that the defendant, residing in England 
under an assumed name, could not be sued for breach of a 
promise of marriage made in England. The ground of decision 
is general personal immunity, rather than any claim that, so far 
as a personal sovereign is concerned, marriage, being important 
to the succession, is in the nature of a sovereign political act. 
An English commentator on this case inquires: “ Who, except 
the defendant, can be satisfied with the decision? ” ** 

The case of The Parlement Belge is perhaps sustainable on the 
ground that this mail packet was primarily employed in a public 
service, for carriage of the mails is historically a government 
monopoly and such a vessel is very different from a ship em- 
ployed as an ordinary merchantman. It was not until 1906 in 
The Jassy** that the English Court of Appeal held that an ad- 
miralty action in rem would not be allowed against a vessel 
owned by the State of Roumania and employed in connection with 





21 4 P. D. 129 (1879), reversed in 5 P. D. 197 (1880). 
22, [1894] 1 Q. B. 149. 

23 F, P. Walton, supra, 2 Jour. Soc. Comp. LEcis. 252. 

24 [1906] P. 270. : 
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the National Railways of Roumania for damage by collision in the 
territorial waters of Roumania. In 1920 this was followed by 
the sweeping decision in The Porto Alexandre,” a salvage action 
in rem for a cause arising in English waters, against a vessel 
requisitioned by Portugal and engaged in an ordinary trading 
voyage. It was held that action could not be maintained. 

In the lower federal courts there have been decisions both 
ways as to immunity in the case both of government-owned and 
requisitioned vessels.” The question has never been decided 
either in the House of Lords or by the United States Supreme 
Court. It will be noted that, with the exception of Oliver 
American Trading Company v. Mexico,” no case appears 
to have arisen either in England or the United States in which 
the foreign government was shown to have maintained an office 
regularly for the transaction of business within the local juris- 
diction. In the other cases of trade the vessel was temporarily 
within the jurisdiction. In the Oliver case it was held by the 
United States District Court that there was no immunity. This 
decision was affirmed by the Circuit Court of Appeals, chiefly 
upon the ground that the acts complained of had occurred in 
Mexico and that the operation of a railroad is a governmental 
function and is not engaging in trade.”* 





25 [1920] P. 30. 

26 Immunity was allowed in The Pampa, 245 Fed. 137 (E. D. N. Y., 1017); 
The Maipo, 252 Fed. 627 (S. D. N. Y., 1918); s. c., 259 Fed. 367 (S. D. N. Y., 
1919); The Carlo Poma, 259 Fed. 369 (2nd Circ., 1919), reversed in 255 U. S. 
219 (1921) upon jurisdictional grounds; The Roseric, 254 Fed. 154 (D. N. J., 
1918). 

Immunity was disallowed in The Attualita, 238 Fed. 909 (4th Circ., 1916) ; 
The Florence H., 248 Fed. 1tor2 (S. D. N. Y., 1018); The Pesaro, 277 Fed. 
473 (S. D. N. Y., 1921); The Gul Djemal, 296 Fed. 563 (S. D. N. Y., 1920); 
s. C., 296 Fed. 567 (S. D. N. Y., 1922), aff'd in 264 U. S. 90 (1924), on the 
ground that immunity was not properly claimed. 

27 C. C. A., 2nd Circ., Oct. Term, 1924, No. 96, decided Dec. 15, 1924. The 
Supreme Court had decided that a writ of error directly to that Court was 
erroneously taken, since the question of jurisdiction was not a question of the 
jurisdiction of the lower court as a federal court. Oliver American Trading Co. 
v. Mexico, 44 Sup. Ct. Rep. 390 (1924). 

28 Supra, note 27: “It is said that the Mexican Government, in operating 
the National Railways of Mexico, is engaged in trade and in a non-governmental 
enterprise. This view of the matter we do not accept.... In the leading 
countries of Europe, as well as in Canada, it is the practice of governments to 
own and operate the railways. This is not regarded by them as engaging in 
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Most of the recent cases in which the question of immunity 
has arisen have been admiralty actions in rem. In such cases 
no question of a personal judgment arises. The res is undoubt- 
edly within the jurisdiction. In most cases the acts creating 
liability have taken place within the jurisdiction. Since admiralty 
courts have long assumed to personify a libelled vessel, it is not 
- impossible that immunity should be denied in such cases while 
allowed in ordinary personal actions, even when it is accompa- 
nied by the attachment of specific property. Such a distinction, 
however, is essentially accidental and procedural in nature, and 
it is to be hoped that the courts will arrive at a more rational 
rule. No opinion has discussed the question of immunity more 
searchingly than that of Judge Mack in The Pesaro,” in which 
he denied immunity to a steamship owned and operated by the 
Italian Government as an ordinary merchant vessel. This steam- 
ship was owned by the Kingdom of Italy, was registered in the 
name of the ministry for railway and maritime transportation, 
a department of the Royal Italian Government, and was manned 
by a master and crew employed by such ministry. The state- 
ment of the Secretary of State of the United States in the report 
of this case that such vessels should not be immune is of great 
significance, showing that there is no political or diplomatic neces- 
sity for insisting that government trading should not be carried 
on under ordinary conditions of liability for tort or breach of 
contract. This statement is as follows: 


“Tt is the view of the Department that government-owned mer- 
chant vessels or vessels under requisition of governments whose flag 
they fly employed in commerce should not be regarded as entitled 
to the immunities accorded public vessels of war. The Department 
has not claimed immunity for American vessels of this character. In 
cases of private litigation in American ports involving merchant 
vessels owned by foreign governments, the Department has made it a 
practice carefully to refrain from taking any action which might con- 
stitute an interference by the authorities of this government in such 
litigation.” °° 





trade but as the performance of a fundamental governmental function.” Per 
Rogers, J. 

29 Supra, note 1. 

80 277 Fed. at 470-480. 
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In the case of The Gul Djemal,** it was held that there was no 
immunity, both because the vessel owned by the Turkish Gov- 
ernment was engaged in trade, and also because there had been 
a severance of diplomatic. relations. So far as the question of 
trade is concerned Judge Knox says: 


“T will, however, observe that in my judgment a government which 
makes it possible, as here, for an individual, who is hedged about with 
no special immunities or prerogatives, to use sovereign property for 
purposes of trade and commerce . . . has brought itself squarely within 
the declaration of the Supreme Court in Bank of U. S. v. Planters’ 
Bank of Georgia, 9 Wheat. 904 . . . where it was said: ‘It is, we 
think, a sound principle that when a government becomes a partner 
in any trading company, it divests itself . . . of its sovereign char- 
acter and takes that of a private citizen. Instead of communicating 
to the company its privileges and its prerogatives, it descends to a 
level with those with whom it associates itself . . . and to the business 
which is to be transacted.’ . .. [The immunity] here claimed should 
not be permitted to destroy, as it would, the basic principle that in trade 
and commerce there should be for the persons engaged therein a fair 
field and no favors.” *? 


A number of judges, in holding trading vessels immune on the 
ground that they were bound by authority, have criticized the 
rule adversely. Such criticism is not infrequently the precursor 
to an abandonment of the objectionable position. In the second 
decision of the Maipo case,** Judge Hough says: 


“ Now, it may be opinion of counsel, as it assuredly is my opinion, 
that when a sovereign . . . goes into business and engages in the 
carrying trade, it ought to be subject to the liabilities of carriers. . . . 
But .. . if I, in my official capacity, were to assert that view and en- 
force it, I would be assuming (in this case), as one of the humbler 
officers of the government of the United States, to define for the 
Republic of Chile what that republic should consider to be a govern- 
mental function. 

“Tf the Republic of Chile considers it a governmental function to 
go into the carrying trade, as would appear to be the case here, that 
is the business of the Republic of Chile; and if we do not approve of 





81 296 Fed. 563 (S. D. N. Y., 1921), 296 Fed. 567 (S. D. N. Y., 1922), 
aff'd in 264 U. S. 90 (1924), on the ground that the master had no authority to 
claim immunity. °2 296 Fed. at 569. 83 259 Fed. 367, 368 (S. D. N. Y., 1919). 
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it, if we do not like it, if we do not wish any longer to accord that 
respect to the property so engaged, which has hitherto been accorded to 
government property, then we must say so through diplomatic chan- 
nels... . Otherwise, the judiciary are really contributing to what 
might become, under conceivable circumstances, a casus belli. 

“Therefore, I feel, not only because there is no distinction between 
this case and the previous decision in the Maipo case, but for the 
greater reason that the question is not justiciable but diplomatic, that 
the motion must be granted, however hard it may be upon private 
persons; and I do think it is very hard.” 


In the Porto Alexandre ** case, Mr. Justice Hill, in giving judg- 
ment in the court below, said that he arrived at the decision with 
the greatest reluctance and added: 


“T have already, in previous cases, pointed out what I conceive to 
be very strong reasons why it is undesirable that cases should be with- 
drawn, as this is being withdrawn, from the Courts, but I have only 
to assert now what I conceive to be the law.” 


Lord Justice Scrutton, in dismissing the appeal, said: 


“TI quite appreciate the difficulty and doubt which Hill J. felt in 
this case, because no one can shut his eyes, now that the fashion of 
nationalization is in the air, to the fact that many states are trading, 
or are about to trade, with ships belonging to themselves; and if 
these national ships wander about without liabilities, many trading 
affairs will become difficult; but it seems to me the remedy is not 
in these Courts. The Parlement Belge excludes remedies in these 
Courts. ... These are matters to be dealt with by negotiations be- 
tween Governments, and not by Governments exercising their power 
to interfere with the property of other states contrary to the principles 
of international courtesy which govern the relations between inde- 
pendent and sovereign states. While appreciating the difficulties which 
Hill J. has felt, I think it is clear that we must, in this Court, stand 
by the decision already given, and the appeal must be dismissed.” 


In 1908 the Supreme Court of Massachusetts held, in Mason 
v. Intercolonial Railway,** that the funds of a government-owned 
Canadian railway could not be attached in an action for an in- 
jury to a passenger in Canada, alleged to have been caused by 





34 [1920] P. 30, 31, 38-39. 85 197 Mass. 349, 83 N. E. 876 (1908). 
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negligence. The court does not discuss the effect of granting 
immunity in trade cases, but apparently assumes that the own- 
ership of the defendant railroad by King Edward VII precludes 
the possibility of suit. The question of the immunity of a cor- 
poration created by the State of Yucatan to carry out its pol- 
icies with reference to the growth and sale of sisal hemp arose 
in New Jersey in Molina v. Comision Reguladora.*® Judge 
Swayze held that immunity does not extend to a foreign corpora- 
tion, the governmental agency of a political subdivision of a 
foreign government. He points out persuasively the disastrous 
effect upon domestic trading corporations of giving to foreign 
governments power to clothe their own corporations with the ex- 
tremely valuable privilege of immunity from judicial proceedings, 
which he suggests might be so important a differential as to pre- 
clude the possibility of successful competition by domestic corpo- 
rations. Precisely the same reasoning is applicable if the foreign 
government, instead of creating a corporation, elects to operate 
directly through government officials a trading or commercial 
enterprise. 

A very recent expression of the United States Supreme Court 


is of the greatest significance. In the case of State of Georgia 
v. City of Chattanooga,* the Court dismissed an original appeal 
to enjoin the City of Chattanooga from appropriating for street 
purposes lands constituting part of a railroad yard which the 
State of Georgia owned in the City of Chattanooga, Tennessee. 
Mr. Justice Butler says: 


“The sovereignty of Georgia was not extended into Tennessee. Its 
enterprise in Tennessee is a private undertaking. It occupies the 
same position there as does a private corporation authorized to own 
and operate a railroad; and, as to that property, it cannot claim 
sovereign privilege or immunity.” 


This case involved a state, where the Eleventh Amendment to 
the Constitution expressly precludes actions. In the case of 





36 Supra, note 6. In Sargent County v. State of North Dakota, 47 N. Dak. 
561, 182 N. W. 270 (1921), it was held that funds deposited in other banks by 
the Bank of North Dakota, an agency of the sovereign, were subject to 
garnishment. 

87 264 U. S. 472, 481 (1924). 
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foreign states where immunity rests solely on comity there is no 
impediment to the application of a like principle. 

On the continent of Europe it appears to be the general rule 
that a foreign sovereign is suable for acts done in the capacity of 
a trader. ; 

The Italian courts have held that there is no jurisdiction in 
the case of atti d’impero but that there is jurisdiction in the case 
of atti gestione. The first decision based on this distinction 
was rendered in 1887 ** and has been frequently followed. Pra- 
dier-Fodere states that it has frequently been decided in France 
that a ship owned by a foreign government, engaged in com- 
merce, should be treated as an ordinary merchantman. 

The Supreme Court of Holland has held that a Dutch citizen 
can recover judgment against Belgium for an overpayment made 
on a shipment of wood over a Belgian state railway.*® 

Belgium follows a like rule. The leading case of Liege & 
Luxemburg Railroad Co. v. The Netherlands * was an action on 
a contract entered into by the Dutch Government by which it 
was to defray one-half the cost of erecting a joint railroad sta- 
tion. The defendant was held on the ground that the state may 
perform certain acts in the same capacity and under the same 
liabilities as a private corporation. 

In 1918 the Federal Tribunal of Switzerland, in the case of 
Dreyfus v. Austrian Ministry of Finance,“ arrived at a decision 
of far-reaching importance as regards the bonds of foreign gov- 
ernments. It was held, the foreign state having expressly con- 
tracted to pay its bond in Switzerland in Swiss currency, that 
the courts had jurisdiction to entertain suit and that garnishment 
in aid of such a suit was permissible. This case goes beyond 
the resolutions of the Institute of International Law, which dealt 
with public debts as political obligations.** 





38 t5 Clunet, 289 (1888). 
89 Ysselsteyn’s Heirs v. Belgium, 1903 Weekblad van het Recht, No. 7888. 
40 1904 Sirey, IV, 16. 

41 15 Revue DE Droir INTERNATIONAL Privé (De Lapradelle), 172. 

42 In Twycross v. Dreyfus, 36 L. T. R. (N. S.) 752 (1877), Sir George Jessel, 
M. R., stated that a foreign government bond is not a contractual obligation but 
a mere debt of honor. In Hewitt v. Speyer, 250 Fed. 367 (2nd Circ., 1918), the 
Circuit Court of Appeals for the Second Circuit held that a suit in equity could 
not be maintained by a bondholder claiming an equitable lien on customs reve- 
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The unsatisfactory character of the present situation is brought 
out by Hyde in his recent work on Jnternational Law as follows: 


“Tt may be observed that the increasing tendency of States to acquire 
property abroad, and thus to participate in foreign commerce, often- 
times in a mode similar to that of a private trader, calls for general 
agreement establishing the effect of public ownership and of the par- 
ticular uses of what is acquired, upon the duty of the territorial 
sovereign to yield exemption from jurisdiction. The problem is closely 
associated with that arising from the nationalization of vessel property 
engaged in commercial enterprise. If the law of nations is to remain 
flexibly responsive to the requirements of international intercourse, 
definite principles should be enunciated and agreed upon, and these 
must serve to safeguard and promote, rather than jeopardize and 
retard the commercial transactions of private concerns with foreign 
States.” ** 


Borchard, in his work on Diplomatic Protection of Citizens 
Abroad, contends that the submission of private pecuniary claims 
to settlement by international judicial tribunals is greatly to 
be preferred to dealing with such claims through diplomacy. The 
same position is taken by Jennings C. Wise in a recent article 
on “ Tort at International Law.” ** Perhaps nothing is more 
significant as showing the almost universal trend of opinion of 
international jurists as to sovereign immunity than the fact that 
the Versailles Treaty of Peace with Germany, participated in by 
nearly all the great powers of the world, provides in Article 281 
as follows: 


“Tf the German Government engages in International trade, it shall 
not be deemed to have any. rights, privileges or immunities of a 
sovereignty in respect thereof.” 


A like provision appears in the Treaty of Peace with Austria in 
case the Austrian Government should engage in international 
trade. 





nues received with notice of such lien from Ecuador on the ground that Ecuador 
was acting as a sovereign in dealing with its revenues, and American bankers 
therefore took such revenues free from any alleged equity. : 

If public debts are to be legally enforcible against funds in the jurisdiction 
where such debts are made payable, such bonds should contain a waiver of 
immunity from suit, fortified by appropriate treaty provisions with the country 
whose nationals make the loan. 43 ; Hype, INTERNATIONAL Law, 448. 

44 17 Am. Jour. Int. Law, 245. 
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IV 


It is generally agreed that a foreign government may consent 
to the exercise of jurisdiction. This shows that immunity does 
not rest upon the absence of jurisdiction over the subject- 
matter, for such jurisdiction could not be conferred by consent. 
The right of the foreign state to claim personal exemption may 
be waived either by express consent or by conduct which amounts 
to a submission to the jurisdiction of the court. The Circuit 
Court of Appeals of the Second Circuit held in the Sao Vicente 
case *° that the putting in of a claim and the giving of a stipula- 
tion for value constituted a waiver of immunity and that such a 
waiver, when once made, is irrevocable. 

The mere existence of sovereignty does not establish immunity. 
The foreign sovereignty must make a claim of right, appearing 
as a party or claimant in the suit directly, or by an accredited 
and recognized diplomatic representative having authority to 
appear. For this reason it is settled that a mere suggestion by 
the ambassador of sovereign immunity is insufficient.“° .The 
Sao Vicente decision in the Supreme Court *’ holds that a consul- 
general has no standing by virtue of his office to claim immunity. 

That the master of a government-owned vessel cannot pro- 
pound such a claim was decided in The Gul Djemal.** The only 
other mode by which the question of immunity may be presented 
is through diplomatic representations to the Executive Depart- 
ment of the United States. If that department recognizes the 
public status and desires to assert the immunity, it can cause 
an appropriate suggestion to be made to the court by the 
attorney general. 

The Kunglig Jarnvagsstyrelsen *® case was an action brought 
by the Royal Administration of the Swedish State Railways, in 
which the plaintiff sought to defeat a counterclaim by alleging 
that it was an agency of the King-of Sweden. Judge Learned 
Hand held that in such a case, when the party before the court as 





* ~#5 281 Fed. 111 (2nd Circ., 1922), certiorari dismissed in 260 U. S. 151 (1922). 
46 Ex parte Muir, 254 U. S. 522 (1921) ; The Sao Vicente, 295 Fed. 829 (3rd 
Cire., 1924); Kunglig Jarnvagsstyrelsen v. Dexter, 300 Fed. 891 (S. D. N. Y., 
1924). 47 260 U.S. 151 (1922). 48 264 U.S. 90 (1924). 
49 Kunglig Jarnvagsstyrelsen v. Dexter, 300 Fed. 891 (S. D. N. Y., 1924). 
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claimant or as defendant is neither the sovereign nor his ambas- 
sador, it is the established rule that the claim will not be recog- 
nized except by diplomatic intervention. Judge Hand says: 


“To assert the immunity is a step involving possible political con- _ 
sequences, since the sovereign so declares his unwillingness to accept 
the decision of the courts of a friendly power. This he may be un- 
willing to do. On the other hand, it is unfair to private litigants that 
they should be deprived of a trial through the intervention of one 
whose authority the sovereign may rightly repudiate, or merely by 
a suggestion which falls short of a claim of right. Therefore nothing 
short of a claim made by intervention as a suitor will serve, and 
obviously this can be done only by some one authorized to assert the 
sovereign’s prerogative.” °° 


Since our State Department has definitely asserted in the 
Pesaro case that government-owned merchant vessels employed 
in commerce should not be regarded as entitled to the immunities 
accorded public vessels of war, it can be assumed that its inter- 
vention would be refused in cases where foreign governments 
were engaging in commerce. 

Where a foreign government itself brings suit it subjects itself 
to judgment for costs, and the defendant may claim recoupment. 
In the case of Kingdom of Norway v. The Federal Sugar 
Company,” Judge Mack recently held that counterclaim would 
not be restricted to set-off. In a somewhat analogous case, how- 
ever, In re Patterson MacDonald Shipbuilding Company,” the 
Circuit Court of Appeals for the Ninth Circuit held upon a peti- 
tion to revise an order, relative to a claim of the Commonwealth 
of Australia in bankruptcy proceedings, that there was no power 
to render a judgment in such proceedings against the foreign 
state. In Kingdom of Roumania v. The Guaranty Trust Com- 
pany,” the Circuit Court of Appeals for the Second Circuit held 
that the bringing of an action by a foreign nation to recover a 
deposit in a bank is not a waiver of its immunity from suit by 
other parties, and that the court cannot permit the defendant by 
interpleader to substitute another party claiming a lien on the 
deposit as a creditor of the plaintiff, where no facts are alleged 
which would make such deposit a trust fund. 





50 At pp. 892-893. 52 203 Fed. 192 (oth Circ., 1923). 
51 286 Fed. 188 (S. D. N. Y., 10923). 53 250 Fed. 341 (2nd Circ., 1918). 
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It would seem that the courts should hold that immunity could 
be waived by conduct prior to action brought as well as in the 
legal proceedings themselves. Such prior conduct might be in 
the most solemn form as in the case of the Treaties of Peace 
with Germany and Austria. It might be contained expressly in 
the contracts upon which suits were brought or it might be held 
to result as an implication from the acts of the foreign govern- 
ment. It is certainly arguable that, if a foreign government 
establishes an office for the conduct of the banking or the in- 
surance business, it impliedly consents to be bound by laws of 
the jurisdiction within which it acts. 


V 


Whatever the rule may be as to securing personal judgment 
against a foreign state, the question remains as to the extent to 
which property within the jurisdiction is subject to judicial con- 
trol. Thus it may be urged that although a foreign government 
has waived immunity, certain property employed by the gov- 
ernment for purely governmental purposes should be held exempt. 


The reasoning of Chief Justice Marshall in the case of The 
Schooner Exchange would seem to exempt a ship-of-war. Per- 
haps on the same ground an embassy building in the city of 
Washington could not be levied upon. On the other hand, it 
may be questioned whether there should be any exemption from 
actions purely im rem or actions quasi in rem, instituted by 
attachment or garnishment proceedings or actions in equity, deal- 
ing with a specific res, where the property involved is employed 
within the jurisdiction of suit for purposes not of a strictly 
political character. 

In determining immunity, so far as property is concerned, 
the test might be either that of ownership or of possession or 
of the nature of the use to which the property is put. In Great 
Britain ownership seems to be sufficient even though possession 
is in a third party. Thus, in the case of Vavasseur v. Krupp,” 
agents had possession of shells, the property of the Mikado of 
Japan, which had been purchased in Germany. It was claimed in 
England that these were an infringement upon a patent. It was 


54 9 Ch. D. 351 (1878). 
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held that, in spite of an injunction granted against the agents in 
whose possession the shells were, the Mikado could procure an 
order that such injunction was ineffective as against him. 

In America, however, a number of cases have held that the 
property claimed to be immune must be actually in possession 
of the foreign government or its officials. In Long v. The Tam- 
pico,’ it was held that two steam cutters, constructed for an 
agent of the Mexican Government, and by him turned over to 
masters to be taken to Vera Cruz, were not to be deemed in the 
public service and were not immune. In the case of The Florence 
H.,°° Judge Learned Hand held that a vessel requisitioned by the 
United States and chartered by the Shipping Board to the French 
Government, while in possession of a French crew, was not 
immune in the case of a libel in rem for collision upon the high 
seas. Judge Hand states that “in salvage cases it is certainly 
established that, where property of the sovereign is in the pos- 
session of an individual other than an officer of the sovereign, 
whose custody is only official, it is not exempt from process.” 
The Joknson Lighterage™ case rests upon the same basis. 

In the case of Tucker v. Alexandroff,* Mr. Justice Gray, in 
the dissenting opinion, said that there was no precedent for 
extending immunity to an uncompleted ship, apparently inclin- 
ing to the test of public use rather than possession. 

In the case of The Fidelity, °° Chief Justice Waite pointed out 
that mere ownership does not render property exempt, but that 
it must be devoted to the public use and must be employed in the 
carrying on of the operations of the government. This was a 
case holding that a steam-tug, used by an executive department 
of a municipal corporation, was not liable to seizure in rem. 

In New York it was held broadly in Hassard v. Mexico,” 
which was affirmed without opinion by the Court of Appeals, 
that the property of a foreign government could not be attached 
in an action in personam. 





55 16 Fed. 491 (S. D. N. Y., 1883). 

56 248 Fed. ror2, ro14 (S. D. N. Y., 1918). 

57 231 Fed. 365 (D. N. J., 1916). 58 183 U. S. 424, 449 (1902). 

59 16 Blatch. 569, 571 (S. D. N. Y., 1879). 

60 29 Misc. 511, 61 N. Y. Supp. 939 (1899), aff'd in 173 N. Y. 645, 66 N. E. 
IIIO (1903). 
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VI 


In a number of cases the question has arisen as to whether 
suit may be maintained against an unrecognized foreign gov- 
ernment. Immunity from suit is a high privilege, being a vol- 
untary abnegation of territorial sovereignty, as Mr. Justice 
Marshall clearly points out in The Schooner Exchange, on 
grounds of comity. It rests exclusively with the executive 
authorities to determine when an alleged foreign sovereign is to 
be recognized as such. Immunity is the creature of comity, 
and comity arises only as between governments recognizing each 
other as sovereign. 

There seems to be no doubt in English cases that there is no 
immunity in the absence of recognition. Thus, in Fenton Textile . 
Association v. Krassin,® Lord Justice Bankes says: 


“Tt is not disputed by the appellant’s counsel that recognition by 
the Government of this country of a status sufficient to carry with 
it the immunity claimed by the appellant is necessary to establish 
that immunity.” 


So, in The Annette,* the libeling of an Esthonian vessel, se- 
questered by the Provisional Government of Northern Russia, 
was permitted, the court saying that before it could recognize 
immunity it must be satisfied of the recognition of that Gov- 
ernment by the British Government. 

The principle is well stated in the case of Aksionairnoye v. 
James Sagor & Co.,°* a case which involved title to certain 
plywood rather than immunity, in which, however, Lord Jus- 
tice Scrutton says: 


“This immunity follows from recognition as a sovereign state. 
Should there be any government which appropriates other people’s 
property without compensation, the remedy appears to be to refuse 
to recognize it as a sovereign state. Then the Courts could investigate 
the title without infringing the comity of nations. But it is impossible 
to recognize a government and yet claim to exercise jurisdiction over 
its person or property against its will. Further, the Courts in ques- 


ea 









61 » Cranch (U. S.) at 135. 63 [1919] P. 105. 
62 38 T. L. R. 250, 261 (C. A., 1921). 64 [1921] 3 K. B. 532, 586. 
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tions whether a particular person or institution is a sovereign must 
be guided only by the statement of the sovereign on whose behalf they 
exercise jurisdiction.” 


The same rule was followed in the lower courts in New York, 
but the Court of Appeals held, in the case of Wulfsohn v. Rus- 
sian Socialist Federated Soviet Republic,” that an unrecognized 
government could not be sued for the seizure of furs in Russia, 
alleged to have been confiscated by the Russian Government. 

Judge Andrews, who wrote the opinion in the Wulfsohn case, 
also wrote the opinion in Russian Socialist Federated Soviet 
Republic v. Cibrario,®° holding that an unrecognized government 
may not sue. This is a much better reasoned opinion than that 
in the Wulfsohn case and seems to make the rights and privileges 
of a foreign government rest upon comity. Judge Andrews ex- 
plains the Wulfsohn case either on the ground that there was 
no existing government to be sued or that an independent gov- 
ernment is not answerable for its acts in our courts. 

It has recently been held in James & Company v. The Second 
Russian Insurance Company,” in the Appellate Division of the 
New York Supreme Court, that an action is maintainable against 
an insurance company which has been nationalized by the 
Russian Soviet Government, such Government not having been 
recognized by the United States. 

It was suggested in the opinion in the Wulfsohn case that the 
hands of the State Department would be tied if foreign govern- 
ments could be sued, and that it would find itself involved in 
disputes which it might think unwise. The political considera- 
tions against giving immunity to unrecognized governments seem 
quite as persuasive. The arms of the State Department are 
strengthened in proportion as recognition is made valuable. If 
unrecognized governments do not have immunity they lose a 
privilege, valuable particularly as it affects the carrying on of 
financial transactions. ‘The cases refusing to permit suit by 
unrecognized governments seem to involve, a fortiori, the con- 
clusion that such governments should not have immunity since 





85 234 N. Y. 372, 138 N. E. 24 (1923). 
66 235 N. Y. 255, 139 N. E. 2509 (1923). 
87 208 App. Div. 141, 205 N. Y. Supp. 472 (1924). 
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immunity from suit is a very much greater privilege than the 
mere right to maintain actions. 





The participation by foreign governments in international 
trade to any considerable extent is a very modern development. 
The tendency toward such activity has been very marked, not 
only as regards merchant shipping, a large percentage of which 
is now government-owned, but also in other forms of trade, 
particularly those dealing with control of basic or monopolized 
raw materials. The English and American courts, as a whole, 
can scarcely be said to have approached the problem except in 
the easy-going spirit of assuming governmental immunity under 
all circumstances. This is a mechanical solution which ignores 
the economic and political factors in the situation. There seems 
to be scarcely any doubt that either the courts will limit the 
doctrine of immunity where it operates with unfairness upon their 
own nationals or that relief by legislation or treaty will be in- 
evitable. It is amazing that at a time when there is a persistent 
effort to have public international controversies determined judi- 
cially, the pecuniary claims of private litigants are left to the 
expensive, dilatory, and inefficient action of diplomatic officers. 
The courts have the necessary machinery for securing and sift- 
ing evidence and disposing of such claims on their merits. In 
the field of diplomacy the merits become involved with political 
considerations. To the extent to which such claims are dealt 
with, either in the ordinary courts or in international judicial 
tribunals, a fruitful source of friction is removed from the 
foreign relations of the nations concerned. 

Alfred Hayes. 


New York Cry. 
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HUSBAND’S RIGHT TO WIFE’S SERVICES * 


III 


[* has been pointed out elsewhere that married women’s 

reform acts suffered from a defect common to all changes 
in family law, — piecemeal legislation.’** The fautors of the 
reform could only proceed step by step. Thus, to accomplish 
any change it was found necessary to introduce into the statutes 
terms theretofore used by the court of equity in its ameliora- 
tion of common-law conditions. And so the wife’s property 
was at first made her “separate” property. This language was 
not only obscure even to lawyers,’** but actually produced a 
monstrosity — the separate estate at law. Lawyers and judges 
did not understand the effect at law of a contract by a married 
woman owning a statutory separate estate. This obscurity was 
only increased by such provisions as allowed a wife to contract 
“in reference to her separate property.” *** Litigation wholly 
unnecessary under a simpler enactment amplified over such ques- 
tions as these: Must a: contract to be binding on her be an 
engagement expressly charging her separate estate; a contract 
benefiting it in fact, such as a contract for a new roof for her 
house; or any contract? The issue was frequently over her 
obligation to perform an agreement by way of suretyship. As 
woman’s experience and power develop, under her new political 
freedom, the tendency should be to ignore in interpretation such 
blind phrases; and to hold all property, whether conveyed to 
her with magic words or not, hers as if she were a man; and 
to treat all contracts entered into without medieval forms or 
restrictions as binding on her as on the normal person that the 
community now considers her. 

With regard to property and contracts, the phrases above 
referred to, though far from clear, at least had in the existing 





* The first installment of this article appeared in 38 Harv. L. Rev. 421. 
182 See “ The Law of Property Act, 1922,” 21 Micu. L. Rev. 245, 274. 
183 Mathewson v. Mathewson, 79 Conn. 23, 31, 63 Atl. 285, 288 (1906). 
184 See 21 Harv. L. Rev. 6109, 620. 
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system of equity a foundation upon which the judges might 
base some process of reasoning from analogy. Nothing of the 
sort can be said, however, for the class of legislation in regard 
to earnings to which we now address ourselves. 

In Arkansas the wife is entitled to property “ which she has 
acquired by her trade, business, labor or services carried on or 
performed on her sole or separate account.” **° Not much light 
by way of precise definition through actual decisions is thrown 
on these obscure phrases. The Supreme Court of the United 
States, while deciding that the keeping of a boarding-house and 
a hotel came within the act so that a married woman could con- 
sider her impaired capacity to run them as an item of damage, 
seemed to assume that the statutes had “ not deprived the hus- 
band of the services of the wife in the household, in the care of 
the family, or in and about his business.” **° The state supreme 
court has allowed recovery by the husband from a negligent 
third party for loss of services, defining the word thus: 


“The word ‘services’ does not contemplate merely what wages 
should be paid the wife for the work actually performed by her, but 
it rather implies whatever assistance, aid or comfort she would be 
expected to render her husband in all the relations of domestic life.” 1%” 


Cooking for a railroad contractor and his hands at $25 a 
month and board for herself, her husband and family, two of 
whom worked for her employer, has been held within the act.** 
It may be noted that a wife’s statutory capacity to contract 
“in respect to her sole and separate property ” **® has been nar- 
rowly construed.**° Whether he may give to her any right to 









185 y921 Ark. Cope, § 5580. See § 5581. Many authorities on this phrase are 
collected in L. R. A. 1917 E, 288. 

186 Texas & Pac. Ry. Co. v. Humble, 181 U. S. 57, 63 (1901); Hughes v. 
Bartholomew, 261 S. W. 284 (Ark., 1924). But see Butler County R. R. v. Law- 
tence, 250 S. W. 340, 342 (Ark., 1923). 

187 Little Rock Gas & Fuel Co. v. Coppedge, 116 Ark. 334, 348-349, 172 S. W. 
885, 889-890 (1915). é 

188 Sellmeyer v. Welch, 47 Ark. 485, 1 S. W. 777 (1886). Cf. Abbott v. 
Jackson, 43 Ark. 212 (1884); Hickey v. Thompson, 52 Ark. 234, 12 S. W. 475 
(1889). 

189 1921 ARK. Cope, § 5582. 

190 Stillwell v. Adams, 29 Ark. 346 (1874); Henry v. Blackburn, 32 Ark. 
445 (1877). 
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her labor that he possesses remains undecided. It has been 
said, however, that the spouses cannot contract with each 
other.’ 

Under a similar statutory provision *” in Colorado, the wife 
in a suit for damages for personal injury was not allowed to 
take into consideration her incapacity to labor in the home.’” 
But the fact that the negligence of the defendant resulted in 
the enforced idleness of a married woman accustomed to active 
household duties may be considered in her suit."** And un- 
doubtedly she could recover for impaired ability “to perform 
manual labor in the prosecution of any business in which she 
might have been engaged on her own account.” *** Moreover, 
it has been decided that the broad terms of the statutes with 
respect to her contracts and conveyances have so fully freed a 
wife that she may contract with her husband for wages for 
labor performed outside the home in his business. The court 
intimated that a similar agreement pertaining to household work 
might be treated differently; but there is only an inference to 
that effect." It would seem that the spouses can contract with 
each other,’*’ 


Connecticut is one of the few states where the law may be 
said to be clear. The history of the legal relations of the 


spouses was carefully developed in Mathewson v. Mathewson.” 


The court there pointed out that the Act of 1877*° made a 
radical change, and construed it broadly to allow a wife to sue 
her husband at law upon a contract. The legislature, however, 





191 Spurlock v. Spurlock, 80 Ark. 37, 42, 96 S. W. 753, 755 (1906). 

192 1921 Coro. Comp. Srar., § 5254; 1921 Coto. Comp. Laws, § 5578. 

193 Denver & Rio Grande R. R. Co. v. Young, 30 Colo. 349, 70 Pac. 688 
(1902). And see Denver & Rio Grande R. R. Co. v. Gunning, 33 Colo. 280, 80 
Pac. 727 (1905), and Denver Tramway Co. v. Riley, 14 Colo. App. 132, 59 Pac. 
476 (1899), where the husband recovered for loss of her services. 

194 Colorado Springs Ry. Co. v. Nichols, 41 Colo. 272, 92 Pac. 691 (1907). 

195 Denver & Rio Grande R. R. Co. v. Young, 30 Colo. 349, 352, 70 Pac. 688, 
689 (1902) (semble). Cf. Boulder v. Stewardson, 26 Colo. App. 290, 296, 143 
Pac. 820, 822 (1914); Allen v. Eldridge, 1 Colo. 287 (1871). 

196 Tuttle v. Shutts, 43 Colo. 534, 537, 96 Pac. 260 (1908). 

197 Stramann v. Scheeren, 7 Colo. App. 1, 42 Pac. 191 (1895); Loveland v. 
Kearney, 14 Colo. App. 463, 60 Pac. 584 (1900). 

198 49 Conn. 23, 63 Atl. 285 (1906). Cf. under the old law, Whiting v. Beck- 
with, 31 Conn. 596 (1863). 

199 C. 64, § 1. 
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used the ambiguous phrase “The separate earnings of the wife 
shall be her sole property,” which still remains in the recent 
revision.” All doubts, however, were solved in 1911 by the 
decision of Marri v. Stamford St. R. R. Co.,*" which held that 
the husband has no right of action for loss of consortium, said 
to include services, resulting from the negligent injury to his 
wife. The opinion repudiated any distinction between the 
woman’s labor in her husband’s home and in his business as 
an impractical refinement, limited his recovery to expenses in- 
curred by him, and said that for impaired earning capacity the 
wife alone could sue. No reference was made to the words 
“separate earnings” contained in the Act of 1877. The de- 
cision was justified on the broad emancipation of the wife 
wrought by the statute as a whole. 

The constitution of Florida provides that a married woman’s 
real and personal property shall be her sole and separate prop- 
erty not liable for her husband’s debts, and shall be liable 
in equity for certain of her contracts and charges.” The 
management of her property remains, however, with the hus- 
band.” In 1879 the legislature enacted that by filing a peti- 
tion in chancery with the judge of the circuit court a married 
woman could obtain a license to manage her property and be- 
come a free dealer.** With respect to contracts and convey- 
ances such free dealer has the capacity of a feme sole” A 
married woman whose husband has become insane or who has 
deserted her for six months may prosecute or defend any action 
as if a feme sole.”° In the Revision of 1892 °” appeared for 
the first time the following provision: 











200 See 1918 Conn. Revision, § 5274. 
201 84 Conn. 9, 78 Atl. 582 (1911). See Shea v. Maloney, 52 Conn. 327 
(1884). 

202 See Fra. Consr., Art. 11, §§ 1, 2. Cf. the married woman’s rights under 
Spanish law. 1892 Fra. Rev. Srar., § 2069. 

203 See 1845 Laws oF THE Territory, No. 9, §1; 1920 Fra. Gen. Srat., 
§ 3048. 

204 See 1879 Fra. Laws, No. 32. 

205 Smith v. Smith, 18 Fla. 789 (1882) ; Martinez v. Ward, 19 Fla. 175 (1882); 
Lerch v. Barnes, 61 Fla. 672, 54 So. 763 (1911). 

206 See 1906 Fra. Gen. Srart., § 1368; Saunders Transfer Co. v. Underwood, 
77 Fla. 167, 81 So. 10§ (1919). 
207 § 2075, 
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“ A married woman’s wages and earnings acquired by her in any 
employment separate from her husband shall be her separate prop- 
erty and subject to her own disposal, as though she were a single 
woman.” , 


No decisions have been found, however, expounding these 
statutes which throw any light upon the problems we have been 
considering. 

The unsatisfactory form of the laws of Hawaii leave the same 
matters in equal obscurity, with almost similar lack of aid from 
decisions. The Act of 1888 remains the controlling statute.*” 
By it the real and personal property remain the wife’s separate 
property free from her husband’s control, except that she can- 
not sell or mortgage her realty without his written consent. She 
can contract as if sole “ except that she shall not be authorized 
hereby to make contracts for personal service without the writ- 
ten consent of her husband, nor to contract with her husband.” *” 


“ All work and labor performed, or services rendered by a married 
woman for or to a person other than her husband and children, shall, 
unless there is an express agreement on her part to the contrary, be 
presumed to be performed or rendered on her separate account.” ?'° 


She may sue or be sued as if sole, but suits between the spouses 
are not authorized. With the consent of her husband and the 
performance of certain formalities she may become a free 
trader." First National Bank v. Gaines *” indicates that the 
courts will deal liberally with these none too clear provisions; 
but otherwise we receive no exposition from decisions. 

The emancipation of married women in Indiana dates from 
1879. Among other enabling provisions the legislature then 
enacted that, 


“A married woman may carry on any trade or business, and per- 
form any labor or service on her sole and separate account. The 
earnings and profits of any married woman, accruing from her trade, 





208 1888 Hawam Acts, c. 11; 1915 Hawat Rev. Laws, §§ 2950-2061. 

209 In spite of the last clause it has been held that the husband may assign 
a leasehold to his wife. See First Nat. Bank v. Gaines, 16 Hawaii, 731 (1905). 

210 r915 Hawat Rev. Laws, § 2952. 

211 See ibid., §§ 2954, 2059. 

212 Supra, note 209. 
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business, services or labor, other than labor for her husband or family, 
shall be her sole and separate property.” *** 


This inartistic provision has been construed so that the first 
sentence thereof is a preamble merely to the second which is 
said to contain the gist of the section.** So interpreted much 
of the law is reasonably clear. Thus the husband alone recovers 
for impairment of her ability to perform the ordinary domestic 
work in the home and for loss of her society; *° the wife for 
diminution of her capacity to work for others.”* And in general 
the wife alone is entitled to sue for compensation for services 
rendered to third parties.” Difficulty has arisen on the ques- 
tion as to who is the proper plaintiff where recovery is sought 
against a boarder in the home for services rendered him by the 
wife. The distinction taken is this: If the wife performs the 
services “not upon her own separate account, but as part of 
her household work in the family of herself and her husband,” *"* 
the husband is entitled to sue.”® On the other hand, if the wife 
makes a special agreement for compensation with the boarder, 
she is the proper plaintiff.**° It is nowhere suggested that the 


wife’s right to make such an agreement is dependent on any 
relinquishment to her by the husband of any right of his, or 
that her capacity emanates from any other source than the 
statute. For impairment of her capacity to labor in her hus- 
band’s business where she has agreed to serve without com- 





213 1879 Inp. Acts, c. 47, § 2. 

214 Arnold v. Rifner, 16 Ind. App. 442, 45 N. E. 618 (1896); Hamilton v. 
Hamilton’s Estate, 26 Ind. App. 114, 121, 59 N. E. 344, 346 (1901); Kennedy v. 
Swisher, 34 Ind. App. 676, 73 N. E. 724 (1905). 

215 Indianapolis etc. Transit Co. v. Reeder, 51 Ind. App. 533, 100 N. E. 1or 
(1912). 

216 P. B. Arnold Co. v. Buchanan, 60 Ind. App. 626, 111 N. E. 204 (1916). 
But she must show special circumstances. Ohio & Miss. Ry. Co. v. Cosby, 107 
Ind. 32, 35, 7 N. E. 373, 375 (1886). 

217 Wetzel v. Kellar, 12 Ind. App. 75, 39 N. E. 895 (1895); Arnold v. Rifner, 
16 Ind. App. 442, 45 N. E. 618 (1896). 

218 Kennedy v. Swisher, 34 Ind. App. 676, 679, 73 N. E. 724, 725 (1905). 

219 Commissioners v. Brown, 4 Ind. App. 288, 30 N. E. 925 (1892); Hensley 
v. Tuttle, 17 Ind. App. 253, 46 N. E. 594 (1897); Bowers v. Starbuck, 186 Ind. 
309, 116 N. E. 301 (1917). 

220 Hamilton v. Hamilton’s Estate, 26 Ind. App. 114, 59 N. E. 344 (1901); 
Elliott 'v, Atkinson, 45 Ind, App. 290, 90 N, E. 779 (1910), 
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pensation, her husband alone may claim damages.” But the 
appellate court has taken the distinction that where she works 
for hire in her husband’s business she is entitled to property 
bought with the proceeds of her services.” In one part of the 
opinion *** the court suggests that the statute only prevents a 
wife from laboring for hire in the home and not in her hus- 
band’s business; but in another part °* with more reason it is 
indicated that her rights depend upon a voluntary relinquish- 
ment by her husband of a common-law right of which in Indiana 
he has never been deprived.””> Therefore it would seem en- 
tirely possible for husband and wife to make a valid contract 
for compensation with respect to her performance of household - 
duties. 

The Kansas statute, said to be copied from New York,” 
dates from 1859. It provided that, 


“ Any married woman may carry on any trade or business, and 
perform any labor or services, on her sole and separate account, and 
the earnings of any married woman, from her trade, business, labor 
or services, shall be her sole and separate property, and may be used 
and invested by her in her own name. And she may sue and be sued, 
as if sole, in regard to her trade, business, labor, services and earn- 
ings, and her property, acquired by her trade, business and services, 
and the proceeds thereof may be taken on any execution against 
daa 


The section in simplified form remains the same today.” It 
is clear therefrom that she may contract to labor for persons 
other than her husband, and retain the proceeds of such serv- 





221 Citizens St. Ry. Co. v. Twiname, 121 Ind. 375, 23 N. E. 159 (18809); 
Indianapolis Traction Co. v. Menze, 173 Ind. 31, 88 N. E. 929, 89 N. E. 370 
(1909); Cincinnati etc. St. Ry. Co. v. Cook, 45 Ind. App. 401, 90 N. E. 1052 
(1910). 

222 Roche v. Union Trust Co., 52 N. E. 612 (Ind. App., 1899). 

223 At p. 615. 

224 At p. 617. 

225 Prior to 1879 the husband’s right to make a gift to his wife of his right 
to her services was recognized. Powers v. Fletcher, 84 Ind. 154 (1882) ; Farman 
v. Chamberlain, 74 Ind. 82 (1881). See Wilson v. Wilson, 113 Ind. 415, 15 
N. E. 513 (1887). The spouses may contract with each other. Leimgruber v. 
Leimgruber, 172 Ind. 370, 86 N. E. 73, 88 N. E. 503 (1909). 

226 See Wyandotte v. Agan, 37 Kan. 528, 530, 15 Pac. 529, 530-531 (1887). 

227 1859 Kan. Acts, c. 94, § 10. 228 See 1923 Kan. Rev. Srat., § 23-204. 
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ices.” If she is injured by the tortious act of a third party, 
the husband may sue for her impaired capacity to labor in the 
home,” and she may recover for such impaired capacity to 
work for others.*** It has, however, been held in a proceeding 
between a married woman and creditors of her husband that a 
contract between the spouses whereby the wife was to receive 
compensation for work in the husband’s business was without 
consideration.*** The decisions are, therefore, consistent with a 
rule that draws the line between the rights of the spouses at a 
point where the wife begins to work for the husband in any 
capacity. In 1921, however, a statute provided: 


“ That where, through the wrong of another, a married woman shall 
sustain personal injuries causing the loss or impairment of her ability 
to perform services, the right of action to recover damages for such 
loss or impairment shall vest solely in her, and any recovery therefor, 
so far as it is based upon the loss or impairment of her ability to 
perform services in the household and in the discharge of her domes- 
tic duties, shall be for the benefit of her husband, so far as he shall 
be entitled thereto.” ** 


This act, restricted to suits for personal injuries, distinguishes 
between household labor for the husband on the one hand, and 
services rendered to the husband in his business and all labor 
for third persons on the other. What effect its provisions may 
have indirectly on contracts between the spouses for work in 
the husband’s business remains to be seen. Husband and wife 
can contract with each other.*** Yet Dempster Co. v. Bundy **° 
indicates a reluctance on the part of the supreme court to recog- 
nize a doctrine of relinquishment. 





229 Larimer v. Kelley, 10 Kan. 298, 305 (1872); Tallman v. Jones, 13 Kan. 
438, 445 (1874). 

230 Atchison, T. & S. F. R. R. Co. v. McGinnis, 46 Kan. 109, 26 Pac. 453 
(1891) ; Southern Ry. Co. v. Pavey, 57 Kan. 521, 46 Pac. 969 (1896); Union St. 
Ry. Co. v. Stone, 54 Kan. 83, 101, 37 Pac. 1012, 101s (1894). 

231 Wyandotte v. Agan, 37 Kan. 528, 15 Pac. 529 (1887). 

282 Dempster Mill Mfg. Co. v. Bundy, 64 Kan. 444, 67 Pac. 816 (1902). 

288 r921 Kan. ACTS, c. 177. 

284 Service v. Watson, 37 Kan. 750, 16 Pac. 55 (1887); Savage v. Modern 
Woodmen of America, 84 Kan. 63, 113 Pac. 802 (1911); Bradley v. Burgess, 109 
Kan. 347, 198 Pac. 967 (1921); Marty v. Marty, 111 Kan. 120, 206 Pac. 324 
(1922). 285 64 Kan. 444, 67 Pac. 816 (1902). 
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Much has been done by the Supreme Court of Massachusetts 
to make clear the legislation in that Commonwealth. The 
statutes which bear on the earning capacity of wives date from 
1855 **° and are in their present form as follows: °°” 


“Section 2. A married woman may make contracts, oral or writ- 
ten, sealed or unsealed, in the same manner as if she were sole, ex- 
cept that she shall not be authorized hereby to make contracts with 
her husband.” 


Section 3 permits gifts and conveyances, other than mortgages, 
between the spouses. 


“Section 4. Work and labor performed by a married woman for 
a person other than her husband and children shall, unless there is 
an express agreement on her part to the contrary,?** be presumed to 
be performed on her separate account.” 


“Section 6. A married woman may sue and be sued in the same 
manner as if she were sole; but this section shall not authorize suits 
between husband and wife.” 


“Section 9. Contracts made by a married woman relative to her 
separate property, trade, business, labor or services shall not, except 
as provided in the following section, bind her husband or render him 
or his property liable therefor; but she and her separate property 
shall be liable on such contracts in the same manner as if she were 
sole.” 


Section to provides that a married woman engaging in business 
on her separate account shall obtain a certificate from a town 
clerk, and if she fail to do so, the business shall be liable to 
be attached as the property of her husband who shall also be 
liable on all contracts made in the business. 

Under Sections 2 and 6 the Supreme Judicial Court has held 
that contracts: between the spouses are void.”*® As she cannot 





286 See 1855 Mass. Acts, c. 304. 

237 1921 Mass. Gen. Laws, c. 209. 

238 No case has been found dealing with this clause. 

289 Woodward v. Spurr, 141 Mass. 283, 6 N. E. 521 (1886); Atkins v. Atkins, 
195 Mass. 124, 128, 80 N. E. 806, 807 (1907); Gahm v. Gahm, 243 Mass. 374, 
137 N. E. 876 (1923). The Circuit Court of Appeals for the first circuit, how- 
ever, allowed a wife to prove against the estate of her husband in bankruptcy 
a claim for a loan made by her to him. The court declared that she would 
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contract with him she cannot become an “employee ” of his 
within the meaning of the Workmen’s Compensation Act.**° 


“ Manifestly a wife cannot be an employee of her husband out- 
side the workmen’s compensation act. She cannot be an employee 
of her husband under the terms of that act.” *** 


-These decisions settle definitely that there can be no doctrine of 
emancipation of a wife with reference to services in the husband’s 
home or business. 

It might be thought from these cases and the form of the 
statutes *** that in suits by the spouses for negligent injury to 
the wife the husband would be allowed to recover for loss of 
her services in the household or in his business, and the wife 
be permitted to recover for loss of her ability to earn from 
persons other than her husband and children. In 1909 a woman 
sued the New York Central Railroad Company for negligently 
injuring her husband and thereby impairing her relation to him 
as his wife. The court refused to allow recovery. It said that 
whatever the law in regard to a master’s right to sue for harm 
inflicted on him through incapacitating his servant, no such right 
should be allowed for negligent injury where the relation of the 
parties was purely domestic. For such harm the party directly 
injured could recover in full. Nor would it listen to any claim 
for loss of companionship or consortium.*** And the following 
year, in what has become a leading case, it refused similar rights 
to a plaintiff husband suing for negligent harm to his wife’s 
person, on the ground that upon principle the prior decision 
above referred to, Feneff v. New York Central R. R. Co., con- 
trolled this case.*** In Massachusetts today the law is clear; 





have a valid claim against him in equity, had the Massachusetts statute not 
been passed, and that the act did not contemplate depriving her of any right 
she already possessed. In re James, 131 Fed. 401 (1st Circ., 1904). 

240 Humphrey’s Case, 227 Mass. 166, 116 N. E. 412 (1917). 

241 Per Rugg, C. J., 227 Mass. at 167, 116 N. E. at 413. 

242 §§ 4,9. Kelley v. N. Y. N. H. & H. R. R. Co., 168 Mass. 308, 46 N. E. 
1063 (1897). 

243 Feneff v. New York Central etc. R. R. Co., 203 Mass. 278, 89 N. E. 436 
(1909). 

244 Bolger v. Boston Elevated Ry. Co., 205 Mass. 420, 91 N. E. 389 (1910). 
See Harmon v. Old Colony R. R. Co., 165 Mass. 100, 42 N. E. 505 (1896); 
Gearing v. Berkson, 223 Mass. 257, 111 N. E. 785 (1916). There is no intention 
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no action for loss of companionship through negligent injury is 
allowed either spouse, and the injured spouse alone can recover 
for impaired capacity to labor. To this extent the qualifications 
imposed by Section 4 on a wife’s right to her earning power 
seem to be ignored. At the same time the husband under the 
terms of the statute is so far entitled to his wife’s labor in home 
or store that no contract between them for compensation to 
her is valid. This lack of logic has, however, the practical 
merit of preventing double recovery in suits for loss of her 
services.”*° 

In Missouri in 1875 the wife was given all property which 
may “‘ be due as the wages of her separate labor.” *** And the 
legislature further enacted in 1889 that: 


“A married woman shall be deemed a femme sole so far as to 
enable her to carry on and transact business on her own account, to 
contract and be contracted with, to sue and be sued, and to enforce 
and have enforced against her property such judgments as may be 
rendered for or against her, and may sue and be sued at law or in 
equity, with or without her husband being joined as a party.” ?*7 


The courts have decided that this allows the husband to recover 
for the loss of his wife’s services and for consortium.’** For im- 
paired ability to work in the home the wife cannot recover. And 
even if her injuries are permanent, if her only occupation has 
been in the household, she cannot include in her damages the ele- 
ment of her decreased capacity to support herself.**° 





on the part of the Massachusetts court to prevent recovery by either spouse 
where intentional and wrongful ‘injury causes loss of consortium. Morton, J., 
in Bolger v. Boston Elevated Ry., makes it clear that Nolin v. Pearson, 191 
Mass. 283, 77 N. E. 890 (1906), is not affected by the decision. See Roscoe Pound, 
“ Individual Interests in the Domestic Relations,” 14 Micu. L. Rev. 177, 195; 
Evans Holbrook, “ The Change in the Meaning of Consortium,” 22 Mica. L. 
Rev. 1, 6, 7. ' 245 See Roscoe Pound, supra, 14 Micu. L. Rev. 194. 

246 1875 Mo. Acts, 61; 1919 Mo. Rev. Srat., § 7328. 

247 1889 Mo. Rev. Srat., § 6864; 1919 Mo. Rev. Srat., § 7328. 

248 Cullar v. M. K. & T. Ry. Co., 84 Mo. App. 347 (1900); Bruce v. United 
Rys. Co., 175 Mo. App. 568, 158 S. W. 102 (1913); Reeves v. Lutz, 179 Mo. 
App. 61, 83-84, 162 S. W. 280 (1913) (consortium). 

A married woman cannot recover for loss of her husband’s services or for 
loss of consortium. Bernhardt v. Perry, 276 Mo. 612, 208 S. W. 462 (1919); 
Stout v. Terminal Ry. Co., 172 Mo. App. 113, 157 S. W. 1org (1913). 

249 Elliott v. C. M. & St. P. Ry. Co., 236 S. W. 17 (Mo., 1921); Wallis v. 
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A complete definition of what constitutes a wife’s “ separate 
labor ” has been obscured by the supreme court in Plummer v. 
Trost.”*° The plaintiff sued the defendant for money loaned 
which was the proceeds of the labor of the plaintiff and her 
husband on the defendant’s farm, under an agreement by which 
they were to care for the defendant, work his farm, and keep 
what they could make from the farm. The court refused the 
plaintiff recovery. It said: 


“The presumption is, that any services performed by the wife for 
another for a compensation, are rendered on the husband’s behalf. 
It is, therefore, incumbent on the wife to show that the services were 
rendered under circumstances indicating an intention or understand- 
ing that she should receive the pay therefor. . .. The accepted con- 
struction is, that when her labor is performed on account of, or in 
connection with the husband, or is bestowed on his business, or where 
there is nothing in the terms or circumstances of the contract ‘to 
indicate an intention or purpose to concede to her the fruit of the 
given labor, the statute does not apply. . . . While the husband may, 
by his assent, concede to the wife the wages of her labor, so that she 
may hold it even against his creditors, yet where the work and busi- 
ness are carried on by husband and wife in co-operation, the labor of 
the husband being united with that of the wife, the business and its 
proceeds will be regarded as belonging to the husband.” ?** 


If these passages mean that the wife’s right to her “ separate 
labor ” is at the will of the husband, they are not to be sup- 
ported. The court was influenced, like many courts in their 
first dealings with legislation emancipating wives, by the atti- 
tude towards woman of the early and middle nineteenth cen- 
tury. Today there is certainly no justification for placing the 
burden on the wife to show that her services are her own. And 
the Missouri court, though not expressly departing from this 
bit of injustice, gives it now little consideration.*” With re- 





Westport, 82 Mo. App. 522 (1900); Kroner v. St. Louis Transit Co., 107 Mo. 
App. 41, 80 S. W. 915 (1904); Twedell v. St. Joseph, 167 Mo. App. 547, 152 
S. W. 432 (1912); Flintjer v. Kansas City, 204 S. W. 951 (Mo. App., 1918). 

250 81 Mo. 425 (1884). 251 At pp. 428-420. 

252 Crump v. Walkup, 246 Mo. 266, 282, 151 S. W. 709, 712 (1912); Regal 
Realty Co. v. Gallagher, 188 S. W. 151, 154 (Mo., 1916); Perrigo v. St. Louis, 
185 Mo. 274, 84 S. W. 30 (1904); Rogles v. United Rys. Co., 232 S. W. 93, 98 
(Mo., 1921). 
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gard to the necessity of the husband’s consent for the char- 
acterization of the wife’s activities as “separate labor,” it can 
not be said that it is not still an ingredient. No case in which 
a couple is living amicably, with the wife pursuing outside the 
family a vocation disapproved by the husband, has presented 
itself to the supreme court. In all the cases the husband has 
consented either expressly or impliedly.** Often, therefore, the 
court mentions it as a reason for a decision favorable to the 
wife. In Missouri, as elsewhere, the wife’s status with regard to 
the boarder has been frequently passed upon. Thus she can 
sue for board where the defendant has lived in the home pur- 
chased or rented in whole or in part with her earnings.*** And 
the same is true where her care of the boarder was in a home 
financed by the husband.’” 

In Smith v. C. & A. Ry. Co.,?* the wife was allowed to re- 
cover for impaired earning capacity to work as a seamstress. 
The circumstances under which she so worked do not appear. 
In Hendricks v. Transit Co.?*" the same result was reached where 
she did at her home fancy needle-work for third persons, and 
devoted her earnings therefrom to the support of the household. 
In Macks v. Drew’** a creditor of the husband was not al- 
lowed to garnish a claim which the husband and wife had against 
the garnishee for collaboration in a theatrical production, on 
the ground that her share of the claim was due to her “ separate 
labor.” In Dollins v. Robinson®® the family lived on rented 





253 McCoy v. Hyatt, 80 Mo. 130, 135 (1883). If the husband has abandoned 
the wife, she may sue for the impairment of her capacity to labor. Beckwith v. 
Lincoln Real Estate Co., 118 Mo: App. 74, 93 S. W. 291 (1906). 

254 Stifel’s Brewing Co. v. Carroll, 223 S. W. 732 (Mo., 1920); Furth v. 
March, ror Mo. App. 3209, 336, 74 S. W. 147, 149 (1903). 

255 Lillard v. Wilson, 178 Mo. 145, 77 S. W. 74 (1903). And see Nelson 
v. Metropolitan St. Ry. Co., 113 Mo. App. 659, 88 S. W. 781 (1905); Regal 
Realty Co. v. Gallagher, 188 S. W. 151 (Mo., 1916); Browning v. Bailey, 261 
S. W. 350 (Mo. App., 1924). In Perrigo v. St. Louis, 185 Mo. 274, 84 S. W. 30 
(1904), the wife who kept a boarding-house was allowed to recover for impairment 
of her earning capacity in part on the ground that every one was entitled to the 
satisfaction of a busy life. See Powell v. Augusta etc. R. R. Co., 77 Ga. 192, 200, 
3 S. E. 757, 759 (1886). 256 119 Mo. 246, 23 S. W. 784 (1893). 

257 124 Mo. App. 157, ror S. W. 675 (1907). 

258 86 Mo. App. 224 (1900). 

259 236 S. W. 1063 (Mo. App., 1922). The court distinguished Plummer v. 
Trost, 81 Mo. 425 (1884), which was also a case where the wife did farm work. 
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farms where the wife in addition to her household duties was 
the moving spirit in the care of live stock and crops. The court 
held that the proceeds of the farms were not subject to the hus- 
band’s debts. Kirkpatrick v. Railroad *® goes further than any 
other case toward favoring the wife. It holds that the husband 
cannot sue for the loss of the services in his store, because “ the 
term ‘separate labor’ as used in the statute should not be con- 
strued to refer only to service performed by the wife for a 
stranger, but to mean labor other than domestic service and 
for which she would be entitled to demand and receive éom- 
pensation.” 

We have discovered no case which either approves or con- 
demns the power of the husband to relinquish to his wife the 
right to her labor in his home. The spouses may contract with 
each other.*® 

The Nebraska statute and its interpretation by the courts 
do not differ in the main from those of Indiana. The act, which 
dates from 1871,” now reads thus: 


“Any married woman may carry on trade or business, and per- 
form any labor or services on her sole and separate account; and the 
earnings of any married woman, from her trade, business, labor, or 
services, shall be her sole and separate property, and may be used 
and invested by her in her own name.” 7% 


The husband can recover for loss of the wife’s services in the 
home and for loss of consortium.*** The wife can recover for 
impaired ability to work for others, even though at the time of 
the accident and before, her sole occupations were domestic.”® 





260 129 Mo. App. 524, 107 S. W. 1025 (1908). 

261 Rice, Stix & Co. v. Sally, 176 Mo. 107, 75 S. W. 308 (1903); O’Day v. 
Meadows, 194 Mo. 588, 92 S. W. 637 (1906). 

262 See 1871 Nes. Acts, 68. 

263 1922 Nes. Comp. Srat., § 1511. 

264 Qmaha etc. Ry. Co. v. Chollette, 41 Neb. 578, 59 N. W. 921 (1804); 
Wright v. Omaha, 78 Neb. 124, 110 N. W. 754 (10907). 

265 Pomerene Co. v. White, 70 Neb. 171, 97 N. W. 232 (1903); Bliss v. Beck, 
80 Neb. 290, 114 N. W. 162 (1907); Montgomery v. Miller, 83 Neb. 625, 120 
‘N. W. 197 (1909). See Riley v. Lidtke, 49 Neb. 139, 68 N. W. 356 (1896). Cf. 
Still College v. Morris, 93 Neb. 328, 140 N. W. 272 (1913), where a married 
woman was held liable on a note given for lessons in stenography. 





636 HARVARD LAW REVIEW 


Both the Indiana and Pennsylvania cases **° were relied on by 
the supreme court in Estate of Cormick **’ where a contract be- 
tween the spouses for compensation for services of the wife in 
the husband’s business was held valid. The court found that 
contracts between the spouses were permitted under the broad 
language of the statutes.*** And in saying, “ The distinction 
between the ordinary duties devolving upon the wife by reason 
of the marriage relation and the extraordinary services which 
she may render for the husband in his business is fully recog- 
nized in this State,” ** it suggests that the only labor not on 
her “sole and separate account ” is that which she performs for 
her husband by way of household duties. 

The New Jersey statute differs a little in form from the 
type we have been considering. Since 1877 it has been as 
follows: 


“The wages and earnings of any married woman, acquired or 
gained by her after the passing of this act, in any employment, oc- 
cupation, or trade in which she is employed, and which she carried on 
separately from her husband, and all investments of such wages, 
earnings, money, or property, shall be her sole and separate property, 
as though she were a single woman.” ?”° 


Prior to that date the common law prevailed, and the husband 
was entitled to all the wife’s earnings.*** The husband, how- 
ever, could make a gift to his wife of her future earnings from 
third persons.” Equity, also, would enforce transactions be- 





266 Nuding v. Urich, 169 Pa. St. 289, 32 Atl. 409 (1895); Roche v. Union 
Trust Co., 52 N. E. 612 (Ind. App., 1899). 

267 100 Neb. 660, 673, 160 N. W. 980, 990 (1916). Cf. Cleghorn v. Obernalte, 
53 Neb. 687, 74 N. W. 62 (1898); Brittain v. Crowther, 54 Fed. 295, 300 (8th 
Circ., 1893). 

268 May v. May, 9 Neb. 16, 2 N. W. 221 (1879); Studebaker Bros. Mfg. Co. 
v. Welch, 51 Neb. 228, 70 N. W. 920 (1897); First Nat. Bank v. Havlik, 51 Neb. 
668, 71 N. W. 201 (1897). Cf. Stenger Ass’n v. Stenger, 54 Neb. 427, 74 N. W. 
846 (1898); State Bank of Lincoln v. Smith, 55 Neb. 54, 75 N. W. 51 (1808); 
Currier v. Teske, 84 Neb. 60, 120 N- W. rors (1909). 

269 100 Neb. at 673, 160 N. W. at ooo. 

270 1877 N. J. Revision, 637; 1910 N. J. Comp. Srar., 3225. 

271 Johnson v. Vail, 14 N. J. Eq. 423 (1862); Smith v. Vreeland, 16 N. J. 
Eq. 1908 (1863); Belford v. Crane, 16 N. J. Eq. 265 (1863); Clinton etc. Mfg. 
Co. v. Hummel, 25 N. J. Eq. 45 (1874). 

272 Quidort v. Pergeaux, 18 N. J. Eq. 472, 479 (1867); Peterson v. Mulford, 
36 N. J. L. 481 (1873). 
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tween the spouses with reference to the wife’s separate estate; 
but under the New Jersey statutes they could not contract at 
law.?® « 

The husband under the section just quoted is able more 
clearly than under statutes previously considered to sue for 
impairment of her ability to work for him in the home.’* 
Where the wife was in business for herself peddling from house 
to house she was allowed recovery for impaired ability to pursue 
this occupation.**° The court attempted to interpret the statute: 


“The distinction is between the effort to award the wife damages 
for the loss of service to her husband in his household in the dis- 
charge of her domestic duties, and the loss of ability to make earn- 
ings outside of the household duties and irrespective of the husband, 
especially where the married woman is engaged in transacting any 
business on her own account.” 276 


The distinction here drawn neglects the possibility of the wife’s 
working for the husband in his business. Furthermore the defi- 
nition, inadequate as it is, has been applied unjustly to the wife. 
It has been held with reason that, if the husband expressly 
agrees with another for board in the family home, and the wife 
assists willingly in making the new inmate comfortable, the hus- 
band alone can sue for compensation.”” Yet from this it seems 
to be assumed that, if the wife under any circumstances works 
for a boarder in her home, such services are not on her sepa- 
rate account —as they are performed in connection with her 
household duties and not in a separate business of her own.?” 
It is obvious, however, that such work is in addition to the duties 
She owes to her family. 

In Kleinert v. Hutchinson,” a woman married for six years 





273 Healey v. Healey, 48 N. J. Eq. 239, 21 Atl. 299 (1891); First National 
Bank v. Albertson, 47 Atl. 818 (N. J. Ch., 1900) ; Turner v. Davenport, 61 N. J. 
Eq. 18, 47 Atl. 766 (1900) ; s. c., 63 N. J. Eq. 288, 49 Atl. 463 (1901). Cf. 1919 
N. J. Laws, c. 49 (husband or wife may convey real estate to each other). 

274 South v. West Windsor, 82 N. J. L. 262, 82 Atl. 852 (1912). 

275 Healey v. Ballantine & Sons, 66 N. J. L. 339, 49 Atl. 512 (1901). 

276 66 N. J. L. at 351, 49 Atl. at srs. 

277 Garretson v. Appleton, 58 N. J. L. 386, 37 Atl. 150 (1895). 

278 Mayer v. Kane, 69 N. J. Eq. 733, 61 Atl. 374 (1905); Wooster v. Eagan, 
88 N. J. L. 687, 97 Atl. 291 (1916). 

279 y21 Atl. 742 (N. J. L., 1923). Cf. Kutcher v. Williams, 40 N. J. Eq. 436, 
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cared for an aged neighbor, doing all his housework including 
carrying coal and ashes, and mowing grass. ‘The washing, 
mending, and cooking were done in her own home, the cooking 
when preparing her husband’s meals. The neighbor repeatedly 
promised to pay her well for what she might do. The Court of 
Errors and Appeals held that the contract was indivisible, that 
the husband’s recovery was not limited by geographical con- 
siderations to work within the four walls of his house, that 
the work was the same kind that a wife performed in the house- 
hold of her husband, as part of her duty as a wife,:and that 
the husband alone was entitled to recover the value of all his 
wife’s services from the estate of the deceased neighbor. The 
decision cannot be supported.’*° 

In 1860 New York passed the act which remained in force 
until 1896, and which no doubt served as a model for those of 
other states: 


“A married woman may bargain, sell, assign and transfer her 
separate personal property, and carry on any trade or business, and 
perform any labor or services on her sole and separate account, and 
the earnings of any married woman, from her trade, business, labor 
or services, shall be her sole and separate property, and may be used 
or invested by her in her own name.” 754 


This ill-drawn statute has met the fate that it deserved. The 
variety and injustice of the constructions put upon it by the 
courts have been acutely pointed out.*? The earlier decisions 
were actually more favorable to the wife than the more recent. 
In 1873 the Commission of Appeals held that a married woman 
who worked out by the day could recover for impaired earning 
capacity."** Earl, C., said: 


“So far as she is injured so as to be disabled to perform such 
service [domestic duties] for her husband, the loss is his and not 
hers; and for such loss of service he, and not she, can recover of 





3 Atl. 257 (1885); Taylor v. Wands,-55 N. J. Eq. 491, 37 Atl. 315 (1897); 
Arnold v. Talcott, 55 N. J. Eq. 519, 37 Atl. 891 (1897). 

280 See Lewis v. Hunt, 120 Atl. 650 (N. J. Ch., 1923). 

281 1860 N. Y. Acts, c. 90, § 2. 

282 See Helen Z. M. Rodgers, “ Married Women’s Earnings,” 64 ALBANY 
L. J. 384. 

288 Brooks v. Schwerin, 54 N. Y. 343 (1873). 
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_the wrong-doer. But when she labors for another, her service no 
longer belongs to her husband, and whatever she earns in such serv- 
ice belongs to her as if she were a feme sole, and, so far as she is 
disabled to perform such service by any injury to her person, she can 
in her own name recover a compensation against the wrong-doer for 
such disability as one of the consequences of the injury.” ** 


The same judge, however, a few years later allowed a married 
man to recover from a boarder compensation for unusual house- 
hold services performed by his wife. The judge assumed that 
work done for others in the household was to be distinguished 
from work done for third persons outside the home, —a dis- 
tinction peculiarly unjust to young mothers whose family duties 
compel whatever labor they are able to do for others to be per- 
formed within the four walls of their homes. Two years later a 
husband was allowed to recover compensation due from a mill 
owner for the labor of the plaintiff’s wife. The court suggested 
that the true construction of the statute was 


“that she may elect to labor on her own account, and thereby entitle 
herself to her earnings, but in the absence of such an election or of 
circumstances showing that she intended to avail herself of the priv- 
ilege and protection conferred by the statute, the husband’s common 
law right to her earnings remains unaffected.” **° 


It has been pertinently suggested that a woman working in a 
mill knows nothing of “election.” **° Yet it has been made the 
basis of many decisions.*** In Klapper v. Metropolitan Street 
Railway Co.*** it was said that the wife’s earnings whether earned 
at home or abroad were presumptively the husband’s.”*° 





284 At pp. 348-349. And see Adams v. Curtis, 4 Lans. (N. Y.) 164 (1870); 
Rowe v. Comley, 11 Daly (N. Y.) 317 (1882). Cf. Conger v. Corey, 39 App. 
Div. 241, 57 N. Y. Supp. 236 (1899). 

285 Birkbeck v. Ackroyd, 74 N. Y. 356, 358 (1878). See Holcomb v. Harris, 
166 N. Y. 257, 59 N. E. 820 (1901). 

286 See Helen Z. M. Rodgers, supra, 64 ALBANY L. J. 384, 385. 

287 Blaechinska v. Howard Home, 130 N. Y. 497, 502, 29 N. E. 755, 756 
(1892); Porter v. Dunn, 131 N. Y. 314, 30 N. E. 122 (1892); Stevens v. Cun- 
ningham, 181 N. Y. 454, 74 N. E. 434 (1905) ;.Lashaw v. Croissant, 95 N. Y. 
206 (1895); Klapper v. Metropolitan St. Ry. Co., 34 Misc. 528, 69 N. Y. Supp. 
955 (1914). 

288 34 Misc. 528, 69 N. Y. Supp. 955 (1901). 

289 And see Brown v. Third Avenue R. R. Co., 19 Misc. 504, 43 N. Y. 
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Furthermore the law does not favor the wife when she contracts 
with her husband for pay for work in his business. In the 
leading case of Blaechinska v. Howard Home ** the court re- 
fused to allow a married woman to recover for loss of services 
on her showing that she worked for hire in the husband’s tailor- 
ing business, although it was clear that as to other matters under 
the Act of 1860 she could contract with him at law in relation 
to her separate estate. 

The statute of Wyoming since 1869 *” has been the same as 
that of New York above quoted, but no cases interpreting it 
have been found. 

The statutes in England are in form similar to those of New 
Jersey. The Act of 1870 provided that: 


“ The wages and earnings of any married woman acquired or gained 
by her . . . in any employment, occupation, or trade in which she is 
engaged or which she carries on separately from her husband, and 
also any money or property so acquired by her through the exercise of 
any literary, artistic, or scientific skill, and all investments of such 
wages, earnings, money, or property, shall be deemed and taken to 
be property held and settled to her separate use, independent of any 
husband to whom she may be married, and her receipts alone shall be 
a good discharge for such wages, earnings, money, and property.” °° 


A trade or occupation may be separate though the husband 
and wife are living together and it is carried on in the home,” 
or though the husband assists her.”* The line here, however, 
is a very fine one and turns upon whether the husband inci- 
dentally assists her, or interferes in such a way as to make 





Supp. 1094 (1897); Uransky v. The Dry Dock etc. R. R. Co., 118 N. Y. 304, 
23 N. E. 451 (1890), and cases cited in 9 A. L. R. 1305-1307. 

290 130 N. Y. 407, 290 N. E. 755 (1892). And see Whitaker v. Whitaker, 52 
N. Y. 368 (1873) ; Coleman v. Burr, 93 N. Y. 17, 25 (1883). 

291 See 1876 Wyo. Comp. Laws, c. 82, §5; 1920 Wyo. Comp. Srar., § 4978. 

292 33 & 34 VICT., c. 93, §1. The Act of 1882, 45 & 46 VicT., c. 75, §2, 
superseded this provision, but in regard to wages, or earnings, etc., from trade 
or occupation retained in the phrase “separately from her husband” the re- 
stricted sense of the earlier act. However, earnings “by the exercise of any 
literary, artistic, or scientific skill” are not so expressly limited. 

293 In re Dearmer, 53 L. T. (N. S.) 905. See MacQueen, HusBanp AND WIFE, 
4 ed., 380. 

294 Ashworth v. Outram, 5 Ch. D. 923, 937 (1877). 
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the business his own.” It has been pointed out that even 
though she be in partnership with her husband she may still 
be said to trade separately from him. 


“The word ‘separate,’ whether applied to her trade, or to her 
property, only appears to mean ‘her own,’ as distinguished from 
‘her husband’s.’ And if she trades as a partner with her husband for 
her own benefit she will in that sense be trading separately from her 
husband.” 2° 


The husband may maintain an action for damages for the loss 
of the society or services of his wife against one who wrongfully 
deprives him of them.*** The spouses may freely contract with 
each other since the Act of 1882.”°° A direct decision has not 
been found as to whether the clause restricting the wife’s 
trade under the acts of 1870 and 1882 prohibits any engage- 
ment between the spouses with respect to the wife’s labor in 
the home or the husband’s business.”®° 





295 See Lusu, HusBAND AND WIFE, 3 ed., 198, 199, citing Im re Whittaker, 21 
Ch. D. 657 (1882); Laporte v. Cosstick, 23 W. R. 131 (1874); Lumley v. Timms, 
28 L. T. (N. S.) 608, 610 (1873); Ashworth v. Outram, 5 Ch. D. 923, 937, 938 
(1877). 

296 LusH, op. cit., 203. 

297 See 16 Hatspury, Laws oF ENGLAND, § 628. 

298 See LusH, op. cit., c. 12. 

299 The Colonial statutes in general follow the English legislation of 1882, 
45 & 46 Vicr., c. 75, $2: 

British Columbia: 1911 Rev. STAt., c. 152, §6; 1915 ACTS, c. 4I. 

Manitoba: 1913 Rev. Srat., c. 123, §§ 2-5. 

New Brunswick: 1902 Consov. Srat., c. 78, $5. Cf. 1916 Acts, c. 29. 

Newfoundland: 1916 Consox. Star., c. 112, § 1, subd. 3, $3. 

New South Wales: 1901 Acts, No. 45, § 5. 

New Zealand: Consor. Stat., No. 114, Pt. 1, § 7. 

Ontario: 1914 Rev. Srat., c. 149, § 7, subd. 1, § 22. 

Prince Edward Island: 1903 Acts, c. 9, § 4, subd. 1. 

Queensland: 1890 Acts, No. 9, § 4. 

Saskatchewan: 1920 Rev. Stat., c. 153, $$ 4, 13; Logan v. Reckenburg, [1923] 
3 D. L. R. 458. 

South Australia: 1883-1884 Acts, No. 300, § 2. 

Tasmania: 1883 Acts, No. 18, § 2. 

Victoria: 1915 Stat., No. 2692, § 5. 

Western Australia: 1892 Acts, No. 2, § 225. 

In Alberta the following provision is in force: “A married woman shall be 
capable of acquiring, holding and disposing of or otherwise dealing with all 
classes of real and personal property, and of contracting, suing and being sued 
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To sum up: this type of legislation had no parent or even 
relation in the preéxisting common law or equity; any defini- 
tion of it by the courts which is based on physical considera- 
tions such as work outside the home, on election by the wife, 
on the consent of the husband, or on the character of the use of 
the proceeds of her labor whether in or out of the family,*”° is 
wholly inadequate. The result reached by the Massachusetts and 
Connecticut courts, which ignores the phrase “ sole and separate 
account,” is a fortunate one.. For those courts which feel that 
such an accomplishment is due to unjustifiable judicial legislation, 
the most desirable interpretation is to hold that the proceeds of all 
work for which the wife contracts with third persons is hers; 
but that labor for the husband whether in the home or in busi- 
ness remains his. Such a court might well feel that the words 
of the statute are too strong to allow relinquishment by the 
husband of his share in her services so as to validate any con- 
tract between them with regard thereto. We should sympathize, 
however, with a broader view which, following the theory of 
courts of equity, allows even under such a type of statute the 
husband to make first a gift of her earning power to the wife 
and then to make a binding agreement with her to compensate 
her therefor. And is it going too far to say that where the 
second transaction is made without the first, the first will be 
implied in fact when the second is made? This leaves some 
basis for the words of the statute by allowing the husband to 
sue for the loss of services in the home where no agreement for 
hire has been made between them.** It must be admitted, 





in any form of action or prosecution as if she were an unmarried woman.” 
1922 Rev. STAT., c. 214. 

Authorities on the Canadian statutes are collected in 4 Canapian ENcyC. 
DicEsT, 610, 613-615, 628, 630. 

300 Birkbeck v. Ackroyd, 74 N. Y. 356, 358-359 (1878). See Helen Z. M. 
Rodgers, supra, 64 AtBany L. J. 384, 385. 

801 Can a statutory provision authorizing contracts between husband and 
wife be interpreted to allow contracts between the spouses as to earnings which 
apart from this provision would be the husband’s? Under the class of legislation 
now being considered, the clause allowing the wife her earnings from employ- 
ment on her separate account only might well be held incapable of being 
overridden by a clause dealing with contracts in general. Suppose, however, the 
legislation is in the form outlined in the first and second groups above con- 
sidered. It might be argued that a common form of contract between the 
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however, that outside of Colorado there is no clear proof of the 
possibility of such a relinquishment; and the leading case of 
Blaechinska v. Howard Home *” in New York is to the contrary. 


IV 


A fourth type of legislation, less objectionable than the last, 
gives the wife a right to her labor, but excepts in more or less 
definite terms her services for her husband or children or 
family.°°* 

In Alabama “ the earnings of the wife are her separate prop- 
erty; but she is not entitled to compensation for services ren- 
dered to or for her husband, or to or for the family.” *°* She 
may contract, and contract even with her husband.*” It has 
naturally enough been decided that he has a right of action for 
the impairment of her capacity to work in the household,*” 





spouses is as to services, and that the statutory authorization as to contracts ap- 
plies not only to engagements as to property, but to engagements as to services. 
Of course we believe that as an original question statutes giving a wife her 
“property ” or her “ earnings” should be held to confer upon her the proceeds 
of her labor from every possible source. Admitting, however, the restricted con- 
struction usually adopted, we prefer to rest our justification of the wife’s rights 
upon the doctrine of relinquishment by implication rather than by liberal inter- 
pretation of the statute authorizing transactions between the spouses. We know 
of no jurisdiction where such a provision exists in which the wife has not by 
the legislature been expressly permitted to hold her own property. Were there 
no such statutes it might well be urged that the right to contract gave a right 
to property and services, for otherwise the right to contract would be nugatory. 
But where a wife is her own proprietor of land or chattels a right to contract 
with her husband is perfectly intelligible, for she can bind herself for the de- 
livery of property. A court which has adopted a narrow definition of property 
as not including services, or of earnings as not including those derived from labor 
for the husband, can hardly be expected to take a super-liberal view of the clause 
as to contracts. 

802 130 N. Y. 407, 29 N. E. 755 (1892). 

803 See L. R. A. 1917 E, 261. Compare the New Jersey and English statutes, 
iupra, pp. 636-638, 640-641. 

94 1886-1887 Ara. Acts, No. 41; 1907 Axa. Cong, § 4487. 

805 1907 Axa. Cope, §§ 4492, 4497. See Rollings v. Gunter, ror So. 446 (Ala., 
1924). 

306 Southern Ry. Co. v. Crowder, 135 Ala. 417, 33 So. 335 (1902); Birming- 
ham So. Ry. Co. v. Lintner, 141 Ala. 420, 38 So. 363 (1904); People’s Telephone 
Co. v. Cockrum, 182 Ala. 547, 62 So. 86 (1913); Birmingham Ry. Co. v. Roach, 
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while, if her injuries are permanent, she in her suit may recover 
damages for loss of power to work for others in the future, 
although only engaged in wifely duties at the time of the acci- 
dent.*°’ Her earnings in her own undertakings are, of course, 
hers.*°* Jn re Davidson *” presented the case of the wife’s work- 
ing for reward in the husband’s jewelry business. She was al- 
lowed as against other creditors of his to prove her claim in 
his bankruptcy proceedings. The court felt that prior cases 
had indicated — although they had not actually decided — 
. that domestic duties were the only form of the wife’s labor re- 
served to the husband by the statute."° The district judge re- 
lied on Nuding v. Urich*** and on Roche v. Union Trust 
Co.** It is hard to justify the conclusion on the reason given 
that the broad exception does not really mean as much as it 
says. A better ground upon which to rest the result is that 
by his contract for reward the husband has in effect relinquished 
to the wife what the act reserved for him. The doctrine of re- 
linquishment of a wife’s services was recognized by the Ala- 
bama court prior to the legislative changes.*** 
The Delaware code provides that: 


“ Any married woman may receive the wages of her personal labor 
not performed for her family, maintain an action therefor in her own 
name, and hold them in her own right against her husband or any 
other person.” **4 


The husband may still recover for impairment of her ability to 
work for the family.** She may recover for impairment of 





188 Ala. 306, 66 So. 82 (1914); Morrison v. Clark, 196 Ala. 670, 678, 72 So. 
305, 309 (1916); Tomme v. Pullman Co., 207 Ala. 511, 93 So. 462 (1922). 

307 Elba v. Bullard, 152 Ala. 237, 44 So. 412 (1907). 

308 Larkin v. Woosley, 109 Ala. 258, 19 So. 520 (1895); Patterson v. Gilliland, 
203 Ala. 303, 82 So. 493° (1919). 

309 233 Fed. 462 (M. D. Ala., 1916). 

310 At p. 465, where the court discussed People’s Telephone Co. v. Cockrum, 
supra, note 306. 

811 169 Pa. St. 289, 32 Atl. 409 (1895). 

812 52 N. E. 612 (Ind. App., 1899). 

818 Evans etc. Co. v. Covington, 70 Ala. 440, 442 (1881) ; Carter v. Worthing- 
ton, 82 Ala. 334, 2 So. 516 (1886); Turner Coal Co. v. Glover, ror Ala. 289, 
13 So. 478 (1893). Cf. McNaron v. McNaron, 99 So. 116 (Ala., 1924). 

814 1915 Dev. Rev. Cope, § 3050. 

815 Townsend v, Wilmington City Ry. Co., 7 Penn, (Del.) 255 (1907). 
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capacity to labor for others,*’* and she may sue a boarder for 
services as nurse.**’ Little light is thrown on the doctrine of 
relinquishment. Her right to contract is broadly given by the 
code,*** but will probably be narrowly construed not to allow 
the spouses to contract inter se at law.*’® And the statutes do 
not authorize gifts from the husband to the wife.**° 

The Illinois legislation represents sharply the curious results 
which occur when the temper of the legislature antedates the 
temper of the courts. It has been sometimes a positive mis- 
fortune for the married woman that she was given at an early 
period in the nineteenth century legislative emancipation, for 
these statutes came before judges whose legal education took 
place in an early Victorian atmosphere where the husband and 
wife were one, and the husband was that one. In 1869, prior 
to any legislative reform in England, the following provisions 
were passed: 


“A married woman may receive, use and possess her own earnings, 
and sue for the same in her own name, free from the interference of 
her husband or his creditors.” 


“Neither husband or wife shall be entitled to recover any com- 
pensation for any labor performed or services rendered for the other, 
whether in the management of property or otherwise.” *** 


In Haight v. McVeagh,*” a married woman engaged in busi- 
ness was held liable on an account for goods sold. The court 
said, “ We perceive no reason why a married woman, invested 
with these rights, may not, at least with the consent of her 





316 Jbid. 

317 Hogg v. Lobb, 7 Houst. (Del.) 399 (1886). Cf. Valentine v. Tantum, 
7 Houst. (Del.) 402 (1886). 

318 See 1915 Der. Rev. Cope, § 3052. 

319 Masten v. Herring, 6 Penn. (Del.) 282 (1907). They can contract in 
equity. Kilby v. Godwin, 2 Del. Ch. 61 (1838). 

820 r9or5 Der. Rev. Cope, § 3058; Whiteman v. Whiteman, 30 Del. 273, 105 
Atl. 787 (1918). 

821 1869 Int. Acts, 255, § 1; 1913 Int. Ann. Star., §$ 6144, 6145. The 
second provision read in the original act thus: “ Provided this Act shall not be 
construed to give the wife any right to compensation for any labor performed 
for her minor children or husband.” 

822 69 Ill. 624 (1873). Cf. Hazelbaker v. Goodfellow, 64 Ill. 238 (1872). 
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husband earn money in trade.” *** The case does not decide 
that the husband’s consent is a necessary prerequisite to her 
independent occupation, but the suggestion of this early opinion 
has been taken up in later decisions until at best it is doubtful 
whether the good intentions of the legislature of 1869 have not 
been frustrated.*** 

In Jn re Hay,*** where the wife worked as selling agent on 
commission in her husband’s business, it was decided that these 
commissions were hers and not available for his creditors. 
The court held that the proviso of the Act of 1869 had no ap- 
plication where there was an agreement between the spouses for 
compensation in the husband’s business.**° Thus the power of 
the husband to relinquish to the wife any rights reserved to him 
by the statute is recognized. As to matters in general the 
spouses can contract and convey inter se.**’ The husband can 
recover for loss of consortium and for the impairment of her 


828 69 Ill. at 628. (Italics ours.) 

824 In the following cases the wife was allowed to recover compensation for 
services rendered to a boarder. In each the husband consented and the court 
emphasized the consent. Baltz v. Muskopf, 34 Ill. App. 625, 628 (1800); 
Parker v. Parker, 52 Ill. App. 333, 336 (1893); Gerdes v. Niemeyer, 193 Ill. App. 
574 (1915); Hudson v. Hudson, 218 Ill. App. 559 (1920). And see Lehman & 
Co. v. Slat, 208 Ill. App. 39 (1917). 

In the following cases, however, the wife recovered for services to which the 
husband probably assented; but the court did not mention the consent as a ground 
for its decision. Kase v. Painter, 77 Ill. 543 (1875); Bowman v. Ash, 143 Ill. 
649, 32 N. E. 486 (1891). And see Stewart v. Potts, 9 Ill. App. 86, 88 (1881). 

In the following cases the husband was allowed to recover from a boarder 
compensation for his wife’s services, usually on the ground that the contract was 
made with the husband and the wife acted as his agent. Olney v. Howe, 89 
Til. 556 (1878); Switzer v. Kee, 146 Ill. 577, 35 N. E. 160 (1893); Flynn »v. 
Gardner, 3 Ill. App. 253 (1878); Brown v. Walker, 81 Ill. App. 396 (1898). 

It is submitted that the actual decisions still leave open the question which 
perhaps may rarely occur— whether a married woman may engage in an inde- 
pendent calling of which her husband disapproves. Cf. L. R. A. 1917 E, 289; 9 
L. R. A. 1303. 

825 Fed. Cas. No. 6,252 (N. D. Ill, 1874). But see Miller v. Smith, 137 
Ill. App. 467 (1907); Thomas v. Mueller, 106 Ill. 36, 41 (1883). The wife 
cannot recover against the husband’s estate for her care of him. Stokes v. Stokes, 
240 Ill. 330, 337, 88 N. E. 829, 831 (1909). 

826 Cf, Cunningham v. Hanney, 12 Ill. App. 437 (1883); Stout v. Ellison, 
15 Ill. App. 222 (1884); Meissler v. Meissler, ror Ill. App. 256 (1902). 

827 See 1913 Itz. Ann. Srat., §§ 6143, 6146; 1921 Inx. Acts, 473; Hamilton 
v, Hamilton, 89 Ill. 349 (1878). 
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services in the home; *** and she for the crippling of her activities 
outside of the family.*” 

The reform in Maine has been outlined in Haggett v. 
Hurley®® In 1857 * the married woman was authorized to 
receive the wages of her personal labor, not performed for her 
own family, and hold them against all persons including her 
husband. The spouses can contract inter se; **? and can con- 
vey to each other; *** but can not sue one another.*** The wife 
is naturally not allowed to recover for impairment of her 
ability to perform household duties.**° But she cannot sue her 
husband for compensaton for work in his business.*** " Mattocks 
v. Moulton *** decided that proceeds of their joint labor on farms 
rented by him were his. Apparently, however, if she shows a 
contract for services with persons outside her family, she alone 
has the right to the proceeds thereof irrespective of his consent 
to her venture. At least in Stratton v. Bailey,*** a ruling in 
her favor, such consent was not emphasized. 

The statutes of Montana are enlightened by few decisions. 


“The earnings and accumulations of the wife are not liable for the 
debts of the husband.” 


“ All work and labor performed by a married woman for a person 
other than her husband and children shall, unless there is a written 





828 Blair v. Bloomington Ry. etc. Co., 130 Ill. App. 400 (1906). Cf. Joliet 
v. Conway, 119 Ill. 489, 10 N. E. 223 (1887). 

329 West Chicago St. R. R. Co. v. Carr, 170 Ill. 478, 48 N. E. 992 (1897) ; 
Bourland v. L. & N. R. R. Co., 199 Ill. App. 126 (1916). 

830 or Me. 542, 552-553, 40 Atl. 561, 564-565 (1898). 

831 See 1857 Me. Acts, c. 59; 1916 Me. Rev. Srar., c. 66, $ 3. 

882 Cases cited in Perkins v. Blethen, 107 Me. 443, 445, 78 Atl. 574, 575 
(1911). 

883 Allen v. Hooper, 50 Me. 371 (1862). 

384 Perkins v. Blethen, 1to7 Me. 443, 78 Atl. 574 (1911); Crowther v. 
Crowther, 55 Me. 358 (1868). Cf. Morrison v. Brown, 84 Me. 82, 24 Atl. 672 
(1891). 

385 Felker v. Bangor Ry. Co., 112 Me. 255, or Atl. 980 (1914). 

886 Mott v. Mott, 107 Me. 481, 78 Atl. 900 (1911). 

387 84 Me. 545, 24 Atl. 1004 (1892). And see Sampson v. Alexander, 66 Me. 
182 (1876). 

388 890 Me. 345, 14 Atl. 739 (1888). This case disposes of any geographical 
test as to what is or is not labor for the family. 
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agreement on her part to the contrary, be presumed to be performed 
on her separate account.” *%° 


. 


If the proceeds of her labor for others are left in the husband’s 
possession, they are liable for his debts unless an inventory re- 
quired by statute is filed.**° The spouses can contract and con- 
vey inter se.*** The wife is the proper plaintiff in a suit for 
compensation for her services rendered a third party.**? 

The Wisconsin statutes of 1858 allowed a wife whose hus- 
band refused to support her to transact business and to re- 
ceive her own earnings for her own use.*** In 1872 the follow- 
ing provision became law: 


“ The individual earnings of a married woman except those accru- 
ing from labor performed for her husband or in his employ or pay- 
able by him shall be her separate property, and shall not be subject 
to her husband’s control, nor liable for his debts.” **¢ 


In 1921 the first “ equal rights” statute to be passed by any 
state **° was thus enacted: 


“Women shall have the same rights and privileges under the law 
as men in the exercise of suffrage, freedom of contract, choice of 
residence for voting purposes, jury service, holding office, holding and 
conveying property, care and custody of children, and in all other 
respects. The various courts, executive and administrative officers shall 
construe the statutes where the masculine gender is used to include 
the feminine gender unless such construction will deny to females the 
special protection and privileges which they now enjoy for the general 
welfare. The courts, executive and administrative officers shall make 
all necessary rules and provisions to carry out the intent and purposes 
of this statute.” 





389 1921 Mont. Rev. Copes, §§ 5795, 5797. See § 5796. 

840 Tbid., $5709; Chan v. Slater, 33 Mont. 155, 164, 165, 82 Pac. 657, 660 
(1905). 

341 Jbid., § 5786; Harrison v. Riddell, 64 Mont. 466, 210 Pac. 460 (1922). 

842 Strayer v. Leonard, 13 Mont. 435, 34 Pac. 880 (1893) ; Trogdon v. Hanson 
Sheep Co., 49 Mont. 1, 139 Pac. 792 (1914). 

843 See 1858 Wis. Rev. Srat., c. 95, § 4; 1923 Wis. Srar., § 2344. 

844 1872 Wis. Acts, c. 155, § 2; § 3 allows her all the remedies of a single 
woman to recover these earnings; 1921 Wis. Srar., §§ 2344, 2345. See § 2680 
for actions by husband and wife for negligent injury to wife. 

345 Cf, Oklahoma, supra, p. 428; Mississippi, supra, p. 427; District of Co- 
lumbia, supra, p. 434. 
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“ Any woman drawn to serve as a juror upon her request to the 
presiding judge or magistrate, before the commencement of the trial 
or hearing, shall be excused from the-panel or venire.” **° 


Under the legislation prior to 1921 the wife can recover for 
loss of ability to carry on her regular occupation of dress- 
making in a shop separate from her home.**’ If, however, she 
is living at home engaged in household duties, it seems that she 
cannot claim damages for a temporary injury.*** It is her 
husband who is entitled to sue for such harm to her.**” In 
Wisconsin as elsewhere it remains somewhat doubtful what are 
“individual earnings except [such as accrue] from labor per- 
formed for her husband or in his employ or payable by him.” 

In Brickley v. Walker **° the wife was protected in her claim 
against the husband’s creditors for money earned from a part- 
nership of which he was a member, for the board of laborers, 
and from the sale through her husband as agent of timber cut 
from her own land. The court said of the exceptions: 


“ Such exceptions were merely to protect the husband from liability 
to his wife for her ordinary services for him or the family in the 
household, or where she is directly employed by the husband in carry- 
ing on some business in which he is engaged, or where the nature or cir- 
cumstances of her employment are such that her earnings or services 
are to be paid for directly by her husband, if at all.” ** 


These remarks are much more satisfactory than the observa- 
tions in two later cases that the wife may have her earnings if 
she engages in an independent employment with her husband’s 
consent.**” 

The possibility of relinquishment of services by the husband 





846 1921 Wis. Acts, c. 529, to be known as § 6.015 of the statutes. 

847 Fife v. Oshkosh, 89 Wis. 540, 62 N. W. 541 (18095); Hutchinson v. Osh- 
kosh, 159 Wis. 141, 149 N. W. 711 (1914). See 1923 Wis. Star., § 2345. 

348 Baer v. Heffinger, 152 Wis. 558, 140 N. W. 345 (10913) (semble); Otto v. 
Milwaukee etc. Ry. Co., 148 Wis. 54, 62, 134 N. W. 157, 160 (1912). 

849 Shanahan v. Madison, 57 Wis. 276, 283, 15 N. W. 154, 157 (1883); Baer 
v. Heffinger, 152 Wis. 558, 140 N. W. 345 (10913) (semble). 

350 68 Wis. 563, 32 N. W. 773 (1887). Cf. Fuller & Fuller Co. v. McHenry, 
83 Wis. 573, 579, 53 N. W. 896, 898 (1892). 

351 68 Wis. at 572, 32 N. W. at 778. 

382 Barker v. Lynch, 75 Wis. 624, 630, 44 N. W. 826, 828 (1890); Emerson- 
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under these statutes remains doubtful. At common law the 
doctrine was not recognized; ** although it existed in equity 
where creditors of the husband were not concerned.** As to 
matters in general the spouses can contract with each other.*” 

The Women’s Rights Law of 1921 has been severely criti- 
cized.*** It does not expressly repeal prior legislation. The ex- 
tent to which the statutes we have just considered are still law 
is left to future decisions of the courts. The only decision under 
the act tends to support the spirit of it.*°’ We may venture to 
predict that the exceptions as to earnings are in effect repealed; 
and in this respect the Wisconsin judges will take the same 
position as the Massachusetts court.*°® 

To sum up: Where there is a more or less definite exception 
in the statute in favor of the husband when the wife is working 
for him, it seems impossible to justify any attempt at a binding 
contract for compensation for the wife’s labor for the husband; 
but in the Alabama and Illinois districts the federal court has 
cut down the broad terms of the exception to work for the hus- 
band in the home. 

Joseph Warren. 


Harvarp Law ScHoot. 





Talcott Co. v. Knapp, 90 Wis. 34, 35, 62 N. W. 945 (1805). Cf. Rockwell 0. 


Robinson, 158 Wis. 319, 148 N. W. 868 (1914); Farmers Bank v. Frederiksen, 
173 Wis. 645, 649, 182 N. W. 327, 328 (1921). 

853 Stimson v. White, 20 Wis. 562 (1866). 

854 Todd v. Lee, 15 Wis. 365 (1862); Elliott v. Bently, 17 Wis. 591, 596 
(1863). 

355 Brickley v. Walker, 68 Wis. 563, 571, 32 N. W. 773, 777 (1887). Cf. 
1923 Wis. Srar., § 2342a. 

356 See 2 Wis. L. Rev. 103. And see 2 Wis. L. REv. 350. 

857 First Wis. Nat. Bank v. Jahn, 179 Wis. 117, 190 N. W. 822 (1922). 

358 Supra, pp. 630-632. See 2 Wis. L. REv. 357. 
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ANOTHER STEP TOWARD PROGRESSIVE LEGISLATION: THE UNIFORM 
MortcacE Act. — The National Conference of Commissioners on Uni- 
form State Laws, meeting in July, 1924, after its fourth annual con- 
sideration of the draft of the proposed Uniform Mortgage Act sub- 
mitted to it by its committee, referred the Act back for a fifth and final 
draft in accordance with slight modifications agreed upon in the ses- 
sions of the Conference. The Act, if approved at the 1925 Conference, 
will represent the culmination of an effort for uniform mortgage legis- 
lation which found its first expression before the Commissioners on 
Uniform State Laws in ror1.* 








1 The Committee on Conveyances, reporting at that time on a request for 
a uniform mortgage law made to the Commissioners by the National Association 
of Real Estate Exchanges, submitted that the diversity in mortgage forms and in 
foreclosure proceedings was so great as to make a uniform law impossible. See 
I91I PROCEEDINGS OF THE CONFERENCE OF COMMISSIONERS ON UNIFORM STATE 
Laws, 185. A revival of the project in 1919 barely escaped a similar fate upon 
an unfavorable report the following year by the Committee on Commercial 
Law; but the Commissioners eventually consented to the appointment of a 
special committee to reconsider the feasibility and possible provisions of a uni- 
form mortgage law. See 1919 PROCEEDINGS, 177; 1920 HANDBOOK OF THE Na- 
TIONAL CONFERENCE OF COMMISSIONERS ON Unirorm State Laws, 165. This 
committee prepared for the 1921 Conference a table of the laws of each state 
as to the mortgage form and legal effect of instruments and the manner and 
time of their foreclosure; it recommended the adoption of a law providing 
for a uniform foreclosure proceeding; and it placed before the Conference 
a synopsis of the first draft of such a law, which was favorably received and 
which contained the essential features of the present proposed Act. See 1921 
HANDBOOK, 245-265. 
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The present draft contains forty-two sections, grouped in four dis- 
tinct parts.? Part I consists of general provisions and Part IV of 
definitions, both parts being applicable to all mortgages. Part II, 
containing the most controverted sections of the Act, provides for 
foreclosure by advertisement of mortgages containing powers of 
sale. Part III sets forth a short-form mortgage of one hundred and 
sixty words, with a complete statutory construction for each of the 
short-form convenants employed. Although the Act is drawn so as 
to apply to trust mortgages, such instruments may be excluded from 
its operation by slight changes set forth in the proposed draft.’ 

Parts II and III are so drawn that either may be adopted without 
the other. Furthermore, even though both parts receive legislative 
sanction, their use rests with the original parties to the instrument, 
since the short-form mortgage is optional, and since the provisions for 
foreclosure by advertisement apply only where the mortgagee is given 
a power of sale. Thus the adoption of the Act in the legislature will 
call for its adoption in practice only if its provisions weather the test 
of practical experiment.* 

To avoid unnecessary controversy, the framers have carefully re- 
frained from any attempt to draft a comprehensive statement of sub- 
stantive mortgage law, or to regulate court foreclosure.’ But certain 
substantive provisions are contained in Part I, two of which are im- 
portant. First, the Act defines the mortgagee’s interest as a lien 
on the property,® excluding him from possession even though the 
parties have entered into a contrary agreement,’ but allowing him to 
retain, until payment of the debt, a possession taken by consent.* 
In lieu of a right to possession, the mortgagee is given the option 


2 For the final draft of the Act, except for the slight modifications made in 
it at the 1924 Conference, see 1924 HANDBOOK, 472-507. References in this 
Nore to sections of the Act are based upon that draft. 

8 For changes in the Act necessary to exclude trust mortgages, see 1924 
HANDBOOK, 508. 

4 Both foreclosure by advertisement and the short-form mortgage have 
been found practicable. Foreclosure by advertisement is effectively used in 
Michigan, North Dakota, South Dakota, and Wyoming, and has been used in 
Minnesota since 1850. See 1924 HanpsBook, 478. See also 1915 Mic. Comp. 
Laws, §8§ 14949-14968; 1913 Minn. Gen. Srat., §§ 8107-8151; 1913 N. Dax. 
Comp. Laws, §§ 8073-8098; 1919 S. Dax. Rev. Cope, §§ 2876-2896; 1920 Wyo. 
Comp. Srar., §§ 2876-2896. Short-form mortgages are used in probably ninety 
per cent of the cases in New York and Massachusetts, and the short-form pro- 
visions of the proposed Act are based upon the New York statute. See 10924 
HanpBoox, 499. See also 1909 N. Y. Consor. Laws, c. 52, §§ 254-257, 258, 
schedule M, as amended by 10917 N. Y. Laws, c. 681, c. 682; 1921 Mass. GEN. 
Laws, c. 183, §§ 8-27, Appendix (5). 

5 At the 1924 Conference a proposed draft of a uniform court foreclosure 
act was first presented to the Commissioners for inclusion in the Uniform 
Mortgage Act, but it did not receive favorable action. See 1924 HaNnpBooK, 
312-317. The proposed draft appears in the report of the Uniform Mortgage 
Act Committee, 1924 HanpBoox, 467-469. 

‘6 § (1). 

7 § 2(2). 

8 § 2(3). A similar right to retain possession is given to one who pur- 
chases in good faith at a defective foreclosure sale. The consent of the mortgagor 
may be “express or implied.” “Implied consent ” is an uncertain phrase which 
might better be avoided. 
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of having a receiver appointed if, after the commencement of fore- 
closure proceedings, it appears that the mortgagor is impairing the 


security,® or of receiving the rents and profits from the person in 
possession, and of entering if the premises are unoccupied.’® 

The second important substantive provision purports to establish 
a statutory period for the outlawing of mortgages if they are neither 
discharged nor extended of record *' within a period of fifteen years 
from the date of the maturity of the debt.’2 The precise phrasing of 
this section of the Act has been changed with questionable advan- 


tage.*® 


In former drafts the passing of the statutory period ex- 


pressly terminated the mortgagee’s lien for all purposes.** Such a 
simple and efficient provision ensures a title, the validity of which 
cannot be controverted after the period, and protects a paying mort- 
gagor whose evidence of payment has been impaired or destroyed. 
Under the present draft, however, the mortgage is merely “ presumed 
to have been paid”; and that this presumption is not conclusive for 
all purposes is shown by the fact that at such time the mortgagee’s 
lien ceases only “‘as to subsequent purchasers or encumbrancers for 
value who do not have actual knowledge that the mortgage has not 
been paid.” Such a qualified section leaves on the purchaser after 
the statutory period the undesirable burden of proving his lack of 
notice of non-payment, and renders the mortgagor’s interest cor- 
respondingly less marketable. This section seems likewise inadequate 
in that it does not specifically provide by whom and how the exten- 
sion of a mortgage shall be executed and recorded,’® nor does it state 
the effect of foreclosure proceedings incomplete at the end of the 
statutory period, upon a bona fide purchaser or encumbrancer who, 
after the statutory period, but before the foreclosure sale, obtains 
a supposed interest in the property.’® 

Other sections of Part I provide that there shall be no priority 
among different obligations which a single mortgage secures;*’ that 





® §3(1). It is provided that the foreclosure sale shall terminate the receiver- 
ship. Where there is foreclosure under power of sale, the receivership should 
continue, since the mortgagor remains in possession during the redemption period. 

10 §3(2). This is a wholly new subsection, without legislative precedent, 
which seeks to avoid expense and delay in the case of small mortgages. The 
contingency upon which the mortgagee may take possession is: “If a receiver 
might be appointed under this section.” That is essentially a court question. 
Does the mortgagee then enter at the risk of the non-existence of circumstances 
which would justify the appointment of a receiver? If there are no such cir- 
cumstances, to what damages is the mortgagee subject ? 

11 The period cannot be extended by agreement, partial payment, non- 
residence, or disability. 


12 $9. 


Present periods of limitation vary from four to twenty-one years. 


See Tabulation of State Laws on Mortgages, 1922 HANDBOOK, 280, col. VII. 
Any other period may be substituted for that named in § 9 without a change in 
any other part of the Act. 

18 Since only about five states have effective statutes of limitations, particular 
tegard should be paid to the phrasing of this section. 

14 See § 7, 1923 HANDBOOK, 152. 15 Cf. § 7, 1923 HANDBOOK, 152. 
. 16 In order that this section shall be free from any constitutional ban, 
it is not to take effect until one year after the other sections of the Act, by § 42. 


§ 4. 





The other sections of the Act are not applicable to existing mortgages, by § 39. 
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a foreign personal representative may, upon complying with certain 
formalities, act with regard to the mortgagee interest of the estate which 
he represents;*® that the mortgagor may, upon proper payments in 
compliance with the statute, reinstate a mortgage rendered overdue 
in toto under an acceleration clause;'® and that personal property 
included in a mortgage, which is used with the mortgaged real prop- 
erty, may be treated as part of the real property for the purpose of 
foreclosure.2° A final section makes criminal the fraudulent or mali- 
cious impairment of the security by the mortgagor.** 

Part III contains but two sections,?* one setting forth a short-form 
simple mortgage ** and the other a short-form trust mortgage.** The 
sections are similar, each providing that the use of the statutory form 
shall be lawful although the use of other forms is not forbidden or in- 
validated, setting forth the short-form mortgage, and giving a complete 
construction, in the form of full-length and established covenants, to 
the separate clauses of the short-form instruments. The statutory 
form of mortgage contains: (1) a granting clause describing the obli- 
gation secured and the premises mortgaged; (2) six short covenants 
identifying the nature of each undertaking, by which the mortgagor 
warrants title, agrees that upon any default the whole of the principal 
shall become due, and promises to pay the indebtedness secured to- 
gether with foreclosure costs, to pay all taxes, to keep the buildings 
insured, and to avoid waste and keep the premises in repair; (3) a 
clause giving to the mortgagee a statutory power of sale.2* The 
advantages in the use of such short-form mortgages are apparent. 
They not only save labor, space, and expense in county registries of 
deeds, but also time and expense in the searching of titles. Further- 
more, the short-form covenants are readily understood by a layman, 
and their complete import is always available for the parties or the 
court in the construction given to the covenants by the statute.2° The 
short-form mortgage under the proposed Act possesses desirable flex- 
ibility in that any of the covenants. therein or the power of sale may 
be omitted, or additional clauses or provisions may be added, — such 
clauses or provisions to be designated as not statutory.?” 

In Part III the framers of the Act have sought the simplification of 
mortgage forms. In Part II they have aimed at the simplification 





18 § i 

19 § 6, 

20 § 8. 

21 § 10. This section might be of doubtful validity where there is a consti- 
tutional requirement that a criminal statute must be under a separate title. 

22 In previous drafts these provisions were placed with the sections governing 
interpretation and definition. 

23 § 34. 

24 834 A. 

_ #8 The placing in the short form of the substantial purport of each covenant 
is advantageous in that it indicates to the parties the nature of the mortgage 
agreement and permits readily the definite omission of any of the covenants. 

26 Although twenty-four states had in 1922 provided for short-form mortgages 
or trust deeds, such forms were commonly used only in the few states in which 
the terms of the instrument were fully construed by the legislature. See 1921 
HANDBOOK, 253; 1922 HANDBOOK, 280, col. VIII. 27 §34(2); $34 A (2). 
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of foreclosure proceedings and the absolute clarification of title after 
the completion of such proceedings, so that third persons may safely 
buy from one who has purchased at a foreclosure sale.** In order 
that the mortgagee or his attorney or assignee may foreclose in the 
manner provided by the Act, the mortgage must be given to secure 
the payment of money,” must contain a power of sale,®° and must, 
together with all assignments or powers of attorney, be recorded ** 
so as to show the transactions upon which one other than the original 
mortgagee bases his right to foreclose.*? Proceedings are instituted 
by newspaper publication of notice.** The sale is made by the 
sheriff at his office at the time specified in the notice, the legal holder 
of the mortgage being expressly given the right to purchase the 
premises. The sheriff uses the proceeds of the sale to satisfy (1) the 
costs of foreclosure,** (2) the mortgage debt, and (3) after thirty 
days the claims of subsequent lienors in order of priority; any bal- 
ance is paid to the one against whom foreclosure was exercised.*° 





28 The principles of the proposed Act for the simplification of mortgage 
form and foreclosure, and for the clarification of title upon foreclosure, are 
also found in 23 & 24 Vict., c. 145, Pt. II (1860), and 44 & 45 Vicr., c. 41, 
Pts. I, II, IV, V, VI (1881). 

29 $11. This is a requirement not found in existing statutes, the purpose 
of which is to limit extra-court foreclosures to liquidated claims. See 1924 
HanpBook, 478. Such a purpose is not adequately attained by the terms of the 
section, for a mortgage given to secure the payment of money need not neces- 
sarily be given to secure a liquidated sum. 

30 §11. The power of sale may be exercised only in the manner provided by 
the Act. The Act expressly provides (§ 32) that authority to mortgage includes 
authority to give a power of sale, that such a power passes to any legal holder 
of the mortgage, and that the death or disability of the mortgagor does not 
suspend the power. Since under this section only a legal holder or his attorney 
may foreclose, equitable mortgages are excluded from the operation of Part II. 

81 §12, Registration is sufficient for a mortgage on registered land. §11(3). 

82 There must be no action at law pending upon the debt at the institution 
of the foreclosure. § 11(2). 

33 The contents of the notice are prescribed in §13. Under § 14 publication 
must be made for three successive weeks, beginning six weeks before the proposed 
date of sale. Such publication of notice is regarded by the Commissioners as 
a jurisdictional requirement, necessary to afford “due process” to persons 
having an interest in the premises. The section should be clarified by an 
express provision to that effect. See in this connection comments on §§17, 20, 
notes 40, 52, infra. A section (§ 15) which has caused much controversy and which 
was made optional at the 1924 Conference, provides for the mailing of notices 
by the mortgagee to persons known to have an interest in the premises. For 
the discussion of this section at the last Conference, see 1924 HANDBOOK, 133- 
136, 141. Notice by publication is so inadequate that failure to give notice 
by registered mail to interested parties of record may well be made at least 
a ground for avoidance of the sale between the original parties. § 15, as 
framed, is unsatisfactory, since it provides that non-compliance therewith shall 
not avoid the foreclosure, and leaves to the courts the determination of the effect 
of such non-compliance. 

84 § 20 provides for the filing of an affidavit of costs within twenty days 
after foreclosure sale as a condition precedent to their payment. Such costs 
include attorney’s fees, the amounts of which are fixed according to the amount 


_ Of the debt secured. Failure to make such provision may result in the occa- 


sional abuse of foreclosure by advertisement, as in Wyoming, or in its non- 
exercise, as in Wisconsin. See 1922 HaNnpBOOK, 266; 1924 HANDBOOK, 450, 485. 
85 §18. Since the period of redemption follows the sale, the mortgagee will 
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After the sale, the sheriff executes to the purchaser a certificate which, 
upon being recorded,** operates as a conveyance *’ of the mortgagor’s 
interest at the time of the execution of the mortgage.** Such a 
certificate is, before the expiration of a redemption period of one 
year subsequent to the time of sale,*® prima facie evidence of compli- 
ance with statutory requirements; after the period it is prima facie 
evidence of title in the purchaser and conclusive evidence of a valid 
foreclosure in favor of bona fide purchasers and encumbrancers.*° 

The remainder of Part II concerns the manner of redemption and 
the relation of the parties during the year following the sale. Within 
this time the mortgagor may redeem by payment to the purchaser or 
the sheriff of the amount bid for the property, plus interest, costs, and 
any maintenance charges paid by the purchaser to preserve the prop- 
erty.“ During this period the mortgagor retains possession subject 
to an obligation to maintain the premises in repair, to use reason- 
able diligence to keep the premises yielding an adequate income, to 
pay, out of the rents and profits, taxes and interest on prior encum- 
brances, to insure the premises, and to pay rental charges due from 
the mortgagor as lessee. Breach of such obligation constitutes waste, 
giving the purchaser any remedy, including injunction, which an 
owner would have.*? The purchaser has three other remedies in case 
of waste or prospective waste by the mortgagor. He may himself 
make tax, rental, insurance, or interest payments, and charge the 
mortgagor with such sums as part of the required redemption pay- 





usually obtain the premises for the amount of the debt plus costs, and the problem 
as to the disposition of proceeds will seldom arise. 

36 $17. The section fails to state explicitly the legal consequences of failure 
to record within the prescribed period of twenty days. The draftsman has 
suggested that failure to record makes the sale void. See 1924 HANDBOOK, 139. 
Such a view seems extreme where failure to record has not prejudiced third 
parties. 

87 Under §7, the purchaser at foreclosure sale has an interest subject to 
ero even during the redemption period. 

8 § 17. 

89 The legislature may vary this period by a single substitution in § 23. 

40 §17. This section presents certain difficulties: (1) The conclusive char- 
acter of the certificate is not entirely clear. See 1924 HaAnpsoox, 159. If it is 
intended that the provision as to the conclusiveness of the certificate should 
control, even though the jurisdictional requirements of publication (§ 14) have 
not been met, such control should be made express. Granted that it does con- 
trol, there is close approach to the limits of “ due process.” (2) It is not certain 
whether purchasers at foreclosure sales may come within that classification of 
“bona fide purchasers” to whom conclusive protection is given. It is submitted 
that there should be an express distinction between purchasers at foreclosure sales, 
and bona fide purchasers or encumbrancers from such purchasers. (3) The 
section does not expressly state the effect of the certificate as to donees, devisees, 
heirs, or judgment creditors of the purchaser. (4) Finally, the section does 
not specify whether the bringing of an action to redeem within the redemption 
period (as provided in §27) would, under a principle of lis pendens, suspend 
the conclusive character of the certificate in the hands of one purchasing in 
good faith after the redemption period but during the pendency of the suit. 

41 § 23. To save the mortgagor from forfeiture, it is essential that he be 
able to assign his equity of redemption. This section should therefore expressly 
os for redemption by the assignee of the mortgagor. 

21. 


. 
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ment; ** he may apply for the appointment of a receiver to take posses- 
sion of and preserve the property;** or he may demand the rents and 
profits from the person in possession, and, if the premises are unoccu- 
pied, he is entitled to take possession, being in either case accountable 
for the amounts received.*® 

Recorded or judgment lienors, legal or equitable, subsequent to the 
mortgagor, who desire to protect their interests in the property, must 
file for record notices of intention to redeem prior to the expiration 
of the mortgagor’s redemption period; if the mortgagor then fails to 
redeem, they are given successive short periods for redemption in the 
order of their priority.“*© The purchaser from whom redemption is 
made executes a certificate of redemption to the person redeeming, 
which, on being promptly recorded,*’ operates as an annulment of the 
foreclosure sale if redemption is by the mortgagor, — otherwise as an 
assignment of the purchaser’s or prior redemptioner’s interest.*® 

Two remaining sections protect the mortgagor, and two secure the 
mortgagee. Prior to sale, the mortgagor, or any lienor other than the 
foreclosing mortgagee, may, without bond, enjoin the proposed fore- 
closure by power of sale, if he presents to the court a reasonable 
doubt as to the amount due, the right to foreclose, or the safety of 
the parties’ interests in the absence of a court proceeding.*® After 
the sale and during the redemption period, anyone claiming an interest 
in the premises may bring suit to redeem or set aside the sale, and in 
such a suit the court may fix the terms of further proceedings for 
redemption.®° The mortgagee, on the other hand, is expressly enabled 
to bring an action for possession of the unredeemed premises;™ and 


43 §$ 22. 

44 § 21(1). 

45 §21(2). The principal provisions of §21 are not contained in the usual 
foreclosure-by-advertisement statutes, and appear for the first time in the 1924 
draft. Compare comments on §3 in notes 9, 10, supra. They compensate the 
mortgagee for the mortgagor’s possession after sale and should increase the 
security value of any given property. 

46 §24. The first lienor has ten, subsequent lienors have five days. For 
the differences in the length of present redemption periods, see 1922 HANDBOOK, 
280, col. V. The first lienor pays the amount required of the mortgagor; sub- 
sequent lienors pay the amount paid by the person from whom redemption 
is made, plus the amount of that person’s claim. 

47 §25. A mortgagor must record in four days, a lienor in two. Failure to 
record within the time specified avoids the certificate as against one subsequently 
redeeming in good faith. Express protection should also be extended to bona 
fide purchasers from those from whom unrecorded redemptions have been made. 

48 § 26. The last sentence of the section was redrafted at the 1924 Conference 
to read: “If a lienor redeeming be the last person redeeming, his lien claim 
shall be satisfied in the amount by which the fair value of the premises exceeds 
the sum which he paid to redeem.” See 1924 Hanpsooxk, 158. This prevents 
such surplus value from being a windfall to the last redemptioner. Certainty 
would have been furthered by specifying that the fair value should be determined 
as of the time of such redemption. 

49 §32. Such a provision seems necessary to safeguard the mortgagor; 
in practice it has not nullified the effect of provisions for foreclosure by ad- 
vertisement, since the greater cost of court proceedings prevents the seeking 


of an injunction in the absence of a bona fide dispute. See 1922 HANDBOOK, 264. 
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his title is protected by a clause providing that no proceeding to set 
aside the sale shall be brought after the lapse of three successive years 
during which the purchaser has occupied the premises and paid cur- 
rent taxes, or of five years of tax payment by the purchaser with the 
mortgagor out of possession.*” 

It is evident that the Commissioners, in adopting the sections of 
the Act just outlined, have approved a form of foreclosure unfamiliar 
to practitioners in many jurisdictions. Their attitude is readily justi- 
fied, however, upon a comparison of court foreclosure or foreclosure 
by unrestricted power of sale with foreclosure under the provisions 
of the Act. 

Foreclosure in court is costly, results in delay, and increases the 
expense of the subsequent abstracting of title to property upon which 
there have been foreclosures.°* Furthermore, since the court decree 
operates only as against those made parties to the suit, there is a 
greater possibility of the purchaser’s obtaining a defective title in 
such a proceeding than under foreclosure by advertisement, — the 
latter method enabling the subsequent purchaser to rely completely 
on the record and on the validity of the sheriff’s certificate.°* Sim- 
plification of mortgage foreclosure benefits the borrower as well as 
the lender, since increased expenses of foreclosure are paid by the 
borrower either in costs or interest. Lenders are also the more ready 
to lend with real estate as security if they are assured of ready realiza- 
tion thereon, free from unnecessary judicial process. 

The proposed method of foreclosure by advertisement similarly 
avoids the disadvantages and the drastic features of an unregulated 
power-of-sale proceeding. The mortgagor is clearly benefited. If 
the mortgagee’s power to sell is unrestricted, the mortgagor is, upon 
some slight default, likely to be subjected to a sudden deprivation of 
his property, not at all commensurate with the temporary incon- 
venience of the mortgagee. Foreclosure under an unregulated power 
of sale results also in a forced disposition of the property at a low 
price, since time is needed for the discovery of a ready purchaser, and 
since a high price will not be paid unless there has been an adequate 
period for the examination of title by the purchaser or by one who, 





52 $29. For the final form of the section, see 1924 HanpBoox, 158. Such 
a provision is not found in existing statutes. See 1924 HanpBoox, 492. Cf. 
1913 Minn. Gen. Srar., § 8143. Since §17 provides that the sheriff’s certificate 
is conclusive evidence of a valid foreclosure in the hands of bona fide purchasers, 
there is no apparent need of another section to enhance the marketability of 
the foreclosure-sale purchaser’s title. §29 must then be justified either (1) 
on the ground that the original purchaser, having acted in reliance on his 
supposed ownership, needs further protection for his own occupation of the 
premises than is afforded by §17, or (2) on the ground that §17 does not 
extend to jurisdictional defects of foreclosure while § 29 does. In either case 
it would seem wise to provide for “tacking ” by the mortgagee and his suc- 
cessors. For the discussion of this section in the Conference, see 1924 HANDBOOK, 
149-153, 158. 

53 The records under regulated power-of-sale proceedings are not only shorter 
than in court foreclosure, but are all available in the registry office. 

54 Even if the sheriff’s certificate does not cure jurisdictional defects as to a 
bona fide purchaser (see notes 33, 40, supra), the mortgagee may, and will, 
file affidavits of compliance with the requirements of publication which may be 
investigated by the prospective purchaser. See § 10. 
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upon the security of the redeemed property, will provide the mort- 
gagor with funds for redemption. Further, the mortgagor’s credit, 
in an enterprise which is dependent upon his continued ownership of 
certain real estate, is impaired if the first mortgagee of that property 
may foreclose upon inadequate notice. Third persons will not readily 
lend money to the mortgagor of such real estate, either as second 
mortgagees, as chattel mortgagees, or as unsecured lenders, unless there 
is a redemption period within which the real property, upon which the 
mortgagor’s prosperity depends, may be saved from forfeiture to the 
first mortgagee. 

The mortgagee is likewise benefited by the provisions for foreclosure 
by advertisement, since the legality of the exercise of the power is not 
subsequently open to question, and since, if the mortgagor does not 
redeem within the prescribed period, the mortgagee has a clear, re- 
corded, and marketable title to the property. The adequacy of this 
type of foreclosure seems demonstrated by the fact that, where there 
are similar power-of-sale provisions, foreclosure by advertisement is 
used almost exclusively in preference to other available methods.*® 

There has been careful consideration, in the framing of the proposed 
Act, of the question whether the period of redemption should precede 
or follow the foreclosure sale. The principle of redemption after sale, 
finally adopted by the Commissioners, is to be commended. The only 
argument against such a plan is that the mortgagor is required to 
pay the costs of the sale, though he subsequently redeems. But in- 
asmuch as the costs of statutory foreclosure are small, this objection 
is met by countervailing considerations: (1) The principle of re- 
demption after sale has been followed successfully in all those states 
which have made use of foreclosure by advertisement. (2) In order 
that subsequent lienholders may, as provided in the Act, have an 
opportunity to redeem successively after the expiration of the mort- 
gagor’s period of redemption, it is necessary that there have been a 
prior sale not final in its nature. (3) Sale prior to the redemption 
period does not deprive the mortgagor of his right to possession and 
to the rents and profits during that time.°® (4) Sale prior to redemp- 
tion assures the mortgagor that, if the security is adequate, it will 
be bid in by the mortgagee for at least the amount of the debt. A 
mortgagee purchasing at a forced sale, followed by no redemption 
period, will if possible bid less than the amount of the debt, so that 
he may secure a deficiency judgment im personam against the mort- 
gagor for the balance, subjecting the latter to undue hardship where 
the security is worth more than the debt. If, however, the sale is 
prior to redemption and the security adequate, the mortgagee must 
bid an amount equal to the mortgage debt; otherwise the mortgagor 


55 F.g., Michigan, Minnesota, North Dakota, and South Dakota. In Cal- 
ifornia, where regulated foreclosure by power of sale is allowed only as to 
trust deeds, they are used to the exclusion of simple mortgages. See 1921 
Hanpsook, 248. Under foreclosure by advertisement in New York, service 
on all interested persons is a jurisdictional requirement, and court foreclosure is 
therefore preferred. See 1922 HANDBOOK, 266. 

56 He must, of course, satisfy certain affirmative obligations to avoid the charge 
of waste. See notes 42-45, supra. 
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can redeem for the amount bid and leave the mortgagee with an unse- 
cured claim for the difference between the amount bid and the amount 
of the debt.*7 (5) The mortgagor is certain of a fair price for his 
interest. It may be urged that sale before the redemption period 
deprives the mortgagor of the chance of having the premises sold for 
more than the amount of the debt. But the mortgagor has a year 
in which he may find a suitable purchaser for his right to redeem, 
and his interest, thus disposed of, will bring at least as much as if it 
were sold by the mortgagee at a forced sale; moreover, if the mort- 
gagor himself desires to redeem, he is enabled to utilize the profits 
from a year’s occupation to aid him, and has adequate time in which 
to find a lender who, with the property as security, will provide the 
mortgagor with the means of redemption. 

The efforts of the Commissioners and their committee represent an 
attempt to meet the reasonable demand for uniformity in foreclosure 
proceedings made by large commercial lenders with many loans dis- 
tributed throughout various states. The need of such uniformity is 
manifest.** At the present time a dozen states require foreclosure in 
court; in sixteen states, although foreclosure by power of sale is 
allowed, foreclosure is usually effected in court, because of the doubt- 
ful validity of a title passed under such a power and because of the 
difficulty of preserving substantial evidence of a proper sale;*® in 
another group of states, foreclosure by power of sale is common, 
though subject to little regulation; in Maine and New Hampshire 
foreclosure by entry and possession still prevails; and in five states 
the mortgagee forecloses under a power of sale in a manner similar 
to that provided by the Act. Foreclosure by power of sale, if unregu- 
lated, is a drastic remedy; on the other hand, an increasing recognition 
in court-foreclosure states of the disadvantages of that method for 
uncontested mortgages *° makes this an appropriate time for a uniform 
act providing for and regulating foreclosure by power of sale.** 

The proposed Act not only makes for uniformity; it promotes 
brevity and certainty in mortgage instruments, simplicity of pro- 
cedure, and validity of title. It enables the mortgagee to realize 
readily on his security; yet it protects the mortgagor against for- 
feiture. It relieves court congestion and shortens registry records. 
It has been carefully drawn and has for four years been subjected to 
thorough consideration and correction. Its substantial features have 
received the commendation of the National Association of Real Estate 
Boards, representing some seventeen thousand firms or individuals.® 
Upon its undoubted approval at the Conference of the Commissioners 
in 1925, the Act should receive prompt and favorable legislative 
attention. 











57 It is said that it was this consideration which brought about redemption 
after sale in Michigan in 1899. See 1922 HANpBOOK, 272. 

58 For a tabulation of laws regulating foreclosure practice, see 1922 Hanp- 
BOOK, 280. 

59 These defects are remedied under the proposed Act. See note 54, supra. 

60 See 3 Jones, Mortcaces, 7 ed., § 1764. 

61 A uniform act is rendered the more necessary by the fact that present 
legislation seems tending to even greater diversity. See 1924 HANDBOOK, 449. 
62 See 1923 HANDBOOK, 142. 
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EXERCISE OF A TESTAMENTARY POWER OF APPOINTMENT OVER PER- 
SONAL Property: THE Errect or A DIFFERENCE IN THE Dom- 
IcILs OF Donor AND DoNEE IN DETERMINING ITs VALIDITY. — One 
of the most difficult problems in conflict of laws arises in the de- 
termination of the validity of an appointment by will of personal 
property under a power when the donor and the donee are domiciled 
in different jurisdictions. An analysis discovers the interweaving of 
three distinct principles in such a problem. First, it must be recog- 
nized that the law of the situs, that is, of the territorial sovereign of 
the jurisdiction in which the property is actually located, passes the 
title to the property in every case of appointment.? For certain pur- 
poses, however, that jurisdiction may declare its law to be that the 
property shall pass according to the law of some other jurisdiction. 
Secondly, it is a fundamental principle of the conflict of laws in nearly 
every Anglo-American jurisdiction that personal property passing by 
reason of the death of its owner shall pass according to the law of 
his domicil at his death. For the disposition of any such property 
within its borders, each state adopts as its own law the pertinent law 
of the decedent’s domicil. This is the so-called “ doctrine of estates,” 
applicable only to personal property.* Thirdly, from the earliest times 
in our law the exercise of a power of appointment has been assimilated 
to action by an agent for a principal.* Although the theory that an 
appointed gift takes effect under the will of the donor and not under 
the will of the donee has sometimes been criticized,* it is, nevertheless, 
settled law, and has recently received the express approbation of the 


highest courts in this country and England.® 
Applying these principles, when a donee in state A purports to ap- 
point personal property in state B under a power given by the will of 





t See Joseph H. Beale, “ Progress of the Law — Conflict of Laws,” 33 Harv. 
L. Rev. 1, 16. 

2 Matter of Canda, 197 App. Div. 597, 189 N. Y. Supp. 917 (1921). See 
Beate, SuMMaARY OF ConFLicts oF Laws, 527, 529, 532; Foote, Private InTER- 
NATIONAL Law, 3 ed., 265 et seq. 

3 Ewing v. Ewing, 9 App. Cas. 34 (1883). See 1 Brate, Conriicr or Laws, 
180; Dicey, Conriict or Laws, 2 ed., 667. 

4 “Tf the tenant devise that the lord shall sell the land and dieth, and the 
lord selleth it, the seignory remains.” Co. Lirr. 52a. See 4 Kent Comm. 338. 
In Ripley v. Guarantee Trust Co., 165 App. Div. 481, 494, 151 N. Y. Supp. 12, 
18 (1914), the court speaks of “reading the will into the instrument creating 
the power.” 

5 See Jackson v. Davenport, 20 Johns. (N. Y.) 537, 551 (1822); Hole v. 
Escot, 4. Myl. & Cr. 187, 193 (1838); Rouse v. Jackson, 29 Ch. D. 521, 526 
(1885,). 

United States v. Field, 255 U. S. 257 (1916); O’Grady v. Wilmot, [1916] 
2 A. C. 231. This orthodox view that the donee is a mere agent without a prop- 
erty interest of his own is followed by those cases holding unconstitutional a 
statute taxing the exercise of the power by a state other than the domicil of the 
donor or the situs of the property. Walker v. Treasurer & Receiver Gen., 221 
Mass. 600, 109 N. E. 647 (1915); Matter of Canda, 197 App. Div. 597, 189 N. Y. 
Supp. 917 (1921). Contra, State v. Probate Court, 124 Minn. 508, 145 N. W. 
300 (1914). It has been suggested that such a tax by the state of the donee’s 
domicil. might be upheld because that state contributes a quid pro quo to the 
succession by determining the validity of the donee’s will. See 35 Harv. L. Rev. 
326, 329. 
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a donor in state C, state B, the situs, will recognize that under the 
common-law conception of the agency nature of an exercise of a power 
of appointment, it is passing the property of the donor. Therefore, 
under the “ doctrine of estates,” state B will pass this property of the 
donor according to the law of his domicil at his death, that is, state 
C.7. The only question left is whether or not the appointment is ef- 
fective under the law of state C, being applied by state B. 

Again applying the common-law conception of the agency nature of 
an appointment, state B will recognize that apart from special stat- 
utory modifications * the donee’s exercise of the power will be valid 
only if it complies exactly with the authority given by the donor.’ 
That authority is found by construing the meaning of “ will” and 
“ appoint ” as the donor uses them in the grant of the testamentary 
power, usually in the form “ as the donee shall by his last will appoint.” 
The whole problem, then, is reduced to an ordinary construction of 
the language of the instrument in which the donor created the power.’° 

What is the proper interpretation of “ will” in the donor’s instru- 
ment? As an original question it seems that a donor, when he uses the 
word “ will,” contemplates nothing more than an instrument valid 
to pass the donee’s own property.** On the authorities, however, that 


7 Goods of Trefond, [1899] P. 247; Re Megrert, [1901] 1 Ch. 547. See 
Sucpen, Powers, 8 ed., 467. See 23 Harv. L. Rev. 122. 

Where the subject-matter of appointment is realty and the “ doctrine of 
estates” does not apply, it is everywhere agreed that the situs considers only 
its own law both as to the formalities of the donee’s will and his exercise of 
the power. Security Trust Co. v. Ward, 10 Del. Ch. 408, 93 Atl. 385 (1915); 
Murray v. Champernowne, [1901] 2 I. R. 232. See Ward v. Stannard, 82 
App. Div. 386, 392, 81 N. Y. Supp. 906, 910 (1903). Cf. Thrasher v. Ballard, 
33 W. Va. 285, 10 S. E. 411 (1889). It has been held that the extinguishment 
of a power of appointment whether over personality or realty is governed by the 
law of the situs. Newton v. Hunt, 59 Misc. 633, 112 N. Y. Supp. 573 (1908). 
But this case is not a strong authority, since the situs was also the donor’s domicil. 

8 In 1837, the Wills Act, 7 Wu. IV & 1 Vicr., c. 26, §§ 09, 10, modified 
the equitable doctrine of relief from defective execution of a power by requiring 
for a valid exercise of an appointment by will the same solemnities required 
for the disposal of property by an English will. But compliance with such 
formalities is sufficient for the exercise of any testamentary power notwith- 
standing the donor’s provision for additional formalities. This limitation upon 
the donor’s description of the donee’s authority is. not effective, however, 
where appointment is made by a will valid under the law of the foreign domicil 
of the donee. Barretto v. Young, [1900] 2 Ch. 339. See 1 RepFIELD, WILLS, 
269; Dicey, Conriicr or Laws, 2 ed., 699 

® Philips v. Cayley, 43 Ch. D. 222 (1889). See FARWELL, Powers, 8 ed., 602. 

10 Most of the errors of courts have risen from their failure to analyze the 
problem to this point, and their treatment of the situation as one for which 
there is a rule of law irrespective of the intent of the donor. See the approach 
of the courts in Goods of Alexander, 29 L. J. P. M. & A. 93 (1860); In re 
Trefond, [1899] P. 247. See Cotting v. De Sartiges, 17 R. I. 668, 24 Atl. 530 
(1892). 

11 See Van Wert v. Benedict, 1 Bradf. (N. Y.) 114, 117 (1850); Barreto v. 
Young, [1900] 2 Ch. 339. Cf. Olivet v. Whitworth, 82 Md. 258, 33 Atl. 723 
(1896). See the dissent of Simpson, C. J., on the meaning of “ will,” in Blount 
v. Walker, 28 S. C. 545, 540, 6 S. E. 558, 560 (1887). But cf. Aubert’s Appeal, 
to9 Pa. St. 447, 1 Atl. 336 (1885). See Dicey, Conrricr or Laws, 1 ed., 703; 
Minor, Conriict or Laws, 353; 1 UNDERHILL, Writs, 32. See 19 Harv. L 
Rev. 122; 13 Cor. L. Rev. 160. For a statutory declaration of this result for 
real property, see N. Y. Rear Property Law, § 165. 
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position is not taken. It was early general law that “ will” meant an 
instrument good as a will by the law of the donor’s domicil.‘? This 
may be the law of the United States today.* Lately it has certainly 
become the settled law of England that “ will” means an instrument 
valid under the law either of the domicil of the donor or of the 
domicil of the donee.** 

That the interpretation of “will” in the instrument creating the 
power by the courts of the donor’s domicil is the key to this entire 
conflicts problem is illustrated by two cases involving the full faith 
and credit clause. In Blount v. Walker,’® a donor died domiciled in 
South Carolina, giving in his will to a donee who later died domiciled 
in North Carolina, a power to appoint personalty “ by will.” The 
donee’s will was admitted to probate in North Carolina. The South 
Carolina court, however, would not recognize it as an appointment 
because it did not comply in its formalities with the requirements for a 
will by the law of South Carolina, and because the South Carolina 





12 Goods of Alexander, 29 L. J. P. M. & A. 93 (1860); Goods of Hally 
Burton, L. R. 1 P. & D. 90 (1866); Goods of Huber, [1896] P. 209. Tatnal v. 
Hankey, 2 Moo. P. C. 342 (1838), has often been cited as the basis of the doc- 
trine of construing validity by the law of the donor’s domicil, but the case de- 
cides only a question of the jurisdiction of the probate court to pass upon a 
doubtful will. 

13 Blount v. Walker, 28 S. C. 545, 6 S. E. 558 (1887). See Van Wert v. 
Benedict, 1 Bradf. (N. Y.) 114, 117 (1849); Matter of New York Life Ins. & 
T. Co., 157 App. Div. 916, 930, 139 N. Y. Supp. 695, 710 (1913), aff’d in 209 
N. Y. 385, 103 N. E. 315 (1013). Cf. Hollister v. Hollister, 85 Ore. 316, 166 
Pac. 940 (1917). John Bassett Moore in his American notes to Dicey, ConFiict 
oF Laws, 1 ed., at 710 declares that the validity in point of form of a will by 
which a power of appointment of personalty is exercised is governed by the law 
of the donor’s domicil. But he cites no cases. 

For the contrary view, see Sewall v. Wilmer, 132 Mass. 131, 135, 2 Beale, 
Cas. Conflict of Laws, 302 (1862). See 19 Harv. L. Rev. 122. 

The whole subject of powers of appointment is of such recent growth in this 
country that there is little American authority. This accounts for the preponder- 
ance of English authorities as the basis for any argument that can be made. 

14 Murphy v. Deichler, [1909] A. C. 446; D’Huart v. Harkness, 34 Beav. 
324 (1865); Re Price, [1900] 1 Ch. 442, 2 Beale, Cas. Conflict of Laws, 297; 
Re Walker, [1908] 1 Ch. 560. See 23 Harv. L. Rev. 222. See 1 WILLiaMs, 
EXECUTORS, 11 ed., 284; WESTLAKE, PRIVATE INTERNATIONAL Law, § ed., § of. 

In D’Huart v. Harkness, supra, Romilly, M. R., conceives that “ will duly 
executed ” as used by the donor means any will admissible to probate in England. 
Later cases apparently have attempted to cut down this doctrine so as to ex- 
clude wills admissible to probate in England solely by reason of Lord Kings- 
down’s Act (24 & 25 Vict., c. 114, §1) providing that wills of British subjects 
shall be admissible if good by the law of the place where made, or by the law 
of the testator’s domicil. Re Kirwan’s Trust, 25 Ch. D. 373 (1883); Hummel 
v. Hummel, [1898] 1 Ch. 642. The former case, however, is only a dictwm 
because the donee failed to comply with the special directions of the donor. 
And the latter, a decision by Mr. Justice Kekewich, is clearly indeterminative 
since the donee was not a British subject and the will would have been admitted 
to probate in England quite independently of Lord Kingsdown’s Act. Dicey, 
with the characteristic respect of the British bar for the bench, thinks there must 
be some mistake in the report of Hummel v. Hummel. See Dicey, Conrticr 
or Laws, 2 ed., 694, note. In Re Price, [1900] 1 Ch. 442, 2 Beale, Cas. Con- 
flict of Laws, 297, the court follows D’Huart v. Harkness and in a dictum adopts 
the distinction suggested in the latter cases. See Re Wilkinson’s Settlement, 
[1917] x Ch. 620, 622. Cf. White v. Holly, 80 Conn. 438, 68 Atl. 997 (1908). 

15 134 U.S. 607 (1896). 
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court. construed “ will” as used in the instrument creating the power 
to mean a will valid by the law of South Carolina only. The Supreme 
Court dismissed a writ of error sued out by the appointees on the 
ground that South Carolina was violating the full faith and credit clause. 
If this proceeding had involved a disposition of the donee’s own per- 
sonal property in South Carolina, under the “ doctrine of estates ” 
held by South Carolina, the probate in North Carolina would be bind- 
ing upon the courts of South Carolina as determining the validity of 
the will.‘® Since, however, South Carolina’s interpretation of the 
donor’s will determined that the donor had used “ will” to mean an 
instrument valid as a testamentary disposition under the law of South 
Carolina only,’ the law of South Carolina alone could determine the 
validity of the donee’s instrument as an exercise of the power of 
appointment.'® The so-called res upon which the decree of the North 





16 The probate of a will at the domicil of the testator is not binding on the 
courts of the state where real property is situated. Robertson v. Pickerel, 109 
U. S. 608 (1883) ; Woodville v. Pizzati, 119 Miss. 442, 81 So. 127 (1919); Keith 
v. Keith, 97 Mo. 223, 10 S. W. 507 (1889). A statute providing that a will 
may be contested in the court of the situs of the real estate, although admitted 
to probate at the domicil, is constitutional. Hines v. Hines, 243 Mo. 48, 147 
S. W. 774 (1912). Cf. Pratt v. Hawley, 297 Ill. 244, 130 N. E. 793 (1921). In 
Wisconsin the same result is reached upon an application of the broader doc- 
trine that a decree can have no extraterritorial force. Wells Fargo v. Walsh, 87 
Wis. 67, 57 N. W. 969 (1900). 

But in Crippen v. Dexter, 13 Gray (Mass.) 330 (1859), it was held that the 
probate of a will in Connecticut was conclusive on the courts of Massachusetts 
even though the will purported to pass Massachusetts land. See State v. Dis- 
trict Court, 34 Mont. 96, 99, 85 Pac. 866, 868 (1906). Cf. Ives v. Salisbury, 56 
Vt. 565 (1884). 

The judgment of the court of one state admitting the will of a resident to 
probate is conclusive under the full faith and credit clause of the Federal Con- 
stitution upon the validity of the will and the capacity of the testator to make 
it so far as the will relates to personal property of the testator. Garvey v. 
U. S. Fidelity Co., 77 App. Div. 391, 79 N. Y. Supp. 337 (1902); Martin v. 
Stovall, 103 Tenn. 1, 52 S. W. 296 (1899). Cf. Pratt v. Hawley, 297 Ill. 244, 
130 N. E. 793 (1921). Contra, Olney v. Angel, 5 R. I. 198 (1858). But cf. 
Loring v. Arnold, 15 R. I. 428, 8 Atl. 335 (1887). See Roop, Writs, § 409. 

But the court of the forum is not precluded by the full faith and credit 
clause from an inquiry into the jurisdiction of the court rendering the judgment. 
Tilt v. Kelsey, 207 U.S. 43 (1907); Burbank v. Ernst, 232 U. S. 162 (1014). 
See Matter of Horton, 217 N. Y. 363, 369, 111 N. E. 1066, 1068 (1917). But cf. 
Thomas v. Morrisett, 76 Ga. 384 (1886). Minor thinks that probate of a will 
is such a proceeding in rem as to conclude even the question of domicil. But 
the cases do not support his contention. See Minor, Conriict or Laws, 180. 

In Rice v. Jones, 4 Call. (Va.) 89 (1786), it was decided that the decree of 
a foreign state rejecting a will of Virginia land for the incapacity of the testator 
had no effect in the courts of Virginia. Conversely the setting aside of a will or 
the denial of probate by courts of the situs of real property has no binding effect 
on the courts of the domicil of the testator. Evansville Ice & Cold Storage v. 
Winsor, 148 Ind. 682, 48 N. E. 592 (1897). 

17 Blount v. Walker, 28 S. C. 545, 6 S. E. 558 (1887). There is a strong 
dissent by the chief justice on the ground that “ will” meant a will valid by the 
law of the donee’s domicil. 

18 Dicey in his very scholarly treatment of this subject says that “a person 
may have capacity to exercise by will a power of appointment conferred by an 
English instrument, although he does not possess testamentary capacity under 
the law of his domicil.” Dicey, op. cit., 2 ed., rule 188, p. 687. But in the 
case of Re Lewal’s Settlement Trusts, [1918] 2 Ch. 391, the court held that 


ee ee ee ee es 


ZBGeeoaogdosrmea onal +~ 2 Oo fo ms es 


= 


















NOTES 





665 


Carolina. court could operate im rem was only the status of the prof- 
fered document for the purpose of distributing the North Carolina 
testator’s own personal estate.'® 

A more recent application of the same principle is Estate of Harri- 
man,*° in the New York Surrogate’s Court. Here the will of a New 
York donor gave a power to appoint by “ will” personal property in 
New York to a donee who died leaving an alleged will in California. 
The California court refused probate because of undue influence. 
It was contended that this decree operated in rem* to bind the courts 
of New York under the full faith and credit clause. The New York 
court, maintaining that by New York law the interpretation of “ will ” 
meant a will valid by the law of the donor’s domicil only, followed 
the decision in Blount v. Walker.** In this case the property was 









because by the law of France, the domicil of the donee, she was incapable of 
passing more than half her estate, an exercise of the power was effective to pass 
only half the property subject thereto. But cf. Re Dangibeau, 15 Ch. D. 228 
(1880). In Douey v. Hordern, [1900] 1 Ch. 492, 405, Farwell; J., says: “It 
follows, therefore, that the execution of any power of appointment validly cre- 
ated and given to a foreigner is in no way affected by any disability which he 
or she may be under by the law of his or her domicil.” This case was not cited 
by the court in Re Lewal’s Settlement Trusts, but the cases can be distinguished 
on the ground that the power in the earlier case was special. This distinction 
might afford a basis for a tax on the exercise of a general power of appointment 
by the domicil of the donee om the ground that the donee of a general power 
is thus given special advantages. See 35 Harv. L. Rev. 326. And it would seem 
to show a relaxation of the common-law theory as applied to general powers. 
Cf. Osgood v. Bliss, 141 Mass. 474, 6 N. E. 527 (1885). 

19 “ When therefore the Supreme Court of South Carolina, in construing Mrs. 
Harris’ (the donor’s) will, arrived at the conclusion that the estate of the latter 
could only pass to such person as might receive an appointment by a will duly 
executed according to the laws of South Carolina, that was an end of the case 
and whether that conclusion was right or wrong is a matter with which we are 
not concerned.” Per Fuller, C. J., in Blount v. Walker, 134 U. S. 607, 613 (18g0). 

20 Reported in New York Law Journal, January 5, 1925. For the facts of 
this case, see Recent Cases, infra, p. 684. : 

21 The catch phrase “operating in rem” has been very misleading in this 
connection. No clearer legal analysis of this point has been made than that of 
Mr. Justice Holmes in Brigham v. Fairweather, 140 Mass. 411 (1886), where it 
is pointed out that the legislative effect of a probate proceeding, i.e., will or no 
will, is binding on the world, but the facts necessary to that finding are conclusive 
only on the parties and their privies. See Gratiot State Bank v. Johnson, 249 
U. S. 246, 249 (1919). There is some intimation in the cases that probate pro- 
ceedings are not inter partes disputes for the application of res judicata. Higgins 
v. Eaton, 188 Fed. 938 (N. D. N. Y., torr). See Wills v. Spaggins, 3 Gratt. 
(Va.) 555, 572 (1847). But the same policy in favor of a single and final 
settlement of disputes between parties would seem applicable even though the 
proceeding is primarily in rem. Myers v. International Trust Co., 263 U. S. 64 
(1923). “ 

Even if the appointees under the California will had appeared and litigated 
the question of undue influence they would not, within the principle of Southern 
Pacific R. R. Co. v. United States, 168 U. S. 1 (1897), be concluded in New 
York unless the law of undue influence in New York was substantially the same 
as California law. But such was not the case. Cf. Matter of Kindberg, 207 
N. Y. 220, ror N. E. 1107 (1906); Estate of Gallo, 61 Cal. App. 163, 214 Pac. 
496 (1923). See 2 BLack, JupcMENTs, § 500. But the facts found by the Cali- 
ornia. court would be res judicata. See GREENLEAF, EvIpENCE, 16 ed., 552. 

22 Dicta in the case assert that New York courts had exclusive jurisdiction to 
determine the validity of the donee’s will as an exercise of the power. This is 
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located in New York, so that the application of the “doctrine of 
estates ” by a jurisdiction of situs other than the donor’s domicil was 
not necessary. If, however, the property had been situated in Illinois, 
it is submitted that Illinois, following the adjudication of the validity 
of the appointment at the donor’s domicil, should have considered the 
appointment good. 

What is the meaning of “ appointment” ? A valid appointment re- 
quires a compliance with the authority given by the donor plus an 
intention by the donee to exercise that power.** The measure of 
authority given by the donor in his will should obviously be interpreted 
under the canons of construction of the law of his own domicil; the 
intention of the donee to exercise the power should likewise be found 
by interpreting the language of his will in accordance with the law of 
his domicil. The only difficulty with the application of these principles 
has arisen under statutes and decisions declaring that a residuary be- 
quest shall be considered an exercise of a power of appointment. Here, 
however, the law has now become settled, although it seems erroneously, 
in accord with the leading case of Sewall v. Wilmer,?* where the Su- 
preme Court of Massachusetts held a power of appointment given by 
a Massachusetts donor well executed by a residuary bequest in the 
will of a donee dying domiciled in Maryland, although by the law 
of Maryland a residuary bequest did not exercise a power.”° In so far 
as the court was seeking to find the donor’s meaning of “ appoint,” 





in substance a holding that “ will” means a will valid by the law of the donor’s 
domicil. There is no decision which squarely decides the point in New York, 
but there have been previous dicta following the English rule of construing 
“ will” to mean an instrument valid either by the law of the donor’s or of the 
donee’s domicil. See Van Wert v. Benedict, 1 Bradf. (N. Y.) 114, 117 (1849); 
Matter of N. Y. Life Ins. & T. Co., 157 App. Div. 916, 930, 139 N. Y. Supp. 
695, 710 (1913). But even if the law of New York should thus be the same as 
the law of England and “ will” in this connection should be held to mean an 
instrument valid by either law, it is submitted that Estate of Harriman was 
correctly decided. Although the courts of the donee’s domicil might refuse to 
recognize the appointment as a will, if it nevertheless could be adjudged good 
by the law of the donor’s domicil, it would satisfy the alternative requirement. 
Since it is not the law of New York that California shall have exclusive juris- 
diction to decide the validity of the donee’s will as an exercise of the power, the 
New York court would not be bound under the full faith and credit clause by 
the California decree. But if the will had been declared valid in California 
under such New York law the California probate would be binding on the 
New York courts. 

23 Clere’s Case, 6 Co. 17B (1599); Re Bringloe, 26 L. T. N. S. 58 (1852); 
Blagge v. Miles, 1 Story, 426 (1st Circ., 1841). See Warner v. Connecticut Mut. 
L. Ins. Co., 109 U. S. 356, 365 (1883). At common law the donor could im- 
pose any requirements he chose. Philips v. Cayley, 43 Ch. D. 222 (1889). See 
Doe v. Wythe, 10 Cl. & Fin. 419, 425 (1843). See 1 Repriexp, Wits, 269; 
FARWELL, PowErs, 8 ed., 602. See note 8, supra. 

24 132 Mass. 131 (1867). This decision has been followed in every case in 
this country involving the question of what law shall govern the execution of 
a power of appointment by will over personalty. Bingham’s Appeal, 64 Pa. St. 
345 (1870); Cotting v. Desartiges, 17 R. I. 668, 24 Atl. 530 (1892); Prince v. 
Winans, 111 Md. 434, 74 Atl. 626 (1909); Matter of New. York Life Ins. & T. 
Co., supra. See 1 Warton, Conriicr oF Laws, 692; Minor, ConFLicr oF 
LAws, 353. 

25 Bigelow, in his edition of Story, Conrricr or Laws, criticizes both Sewall 
v. Wilmer and Bingham’s Appeal, supra, because the courts in both cases con- 
strued the donee’s intent by reference to the law of the donor’s domicil. It is 
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the reference to Massachusetts law was proper. But it would seem 
that whether or not the donee intended to exercise the power should 
have been determined by construing his language according to the 
meaning it had at his domicil. Applying the Maryland meaning to 
the residuary clause it is obvious that the donee did not intend to ex- 
ercise the power.”® 

This rule of construing the intent of a testator by reference to the 
law of his domicil is, of course, merely a canon of interpretation,?’ 
and therefore not applicable in a case where it clearly appears that 
the testator wrote the will with reference to the law of some other 
jurisdiction.”® 





Lorp Carrns’ Act: STATUTORY JURISDICTION OF MODERN EQuity 
Courts TO AWARD PROosPECTIVE Damaces.— The Chancery Amend- 





clear that the language of the court merits this criticism, but it is submitted 
that Bingham’s Appeal was correctly decided. By the law of Pennsylvania, the 
donor’s domicil, a residuary bequest was not an exercise of the power and al- 
though the residuary bequest of the donee domiciled in England under § 27 of 
the Wills Act disclosed an intention to appoint, still this was not a compliance 
with the meaning of appointment as used by the donor in Pennsylvania. See 
Minor, Conrtict or Laws, 353. See 19 Harv. L. Rev. 122. 

26 It is possible to argue that these statutes and decisions making a residuary 
bequest an exercise of the power are not rules of construction based upon pre- 
sumed intent but operate to execute the powers by their own force as part of 
the law of the donor’s domicil. See Bingham’s Appeal, 64 Pa. St. 345, 351 (1870) ; 
Lane v. Lane, 4 Penn. (Del.) 368, 55 Atl. 184 (1903). See Aubert’s Appeal, 109 
Pa. St. 447, 460, 1 Atl. 336, 338 (1885). But certainly the statutes allow an 
expressed contrary intention to prevail, thus operating exactly in the manner of 
rules of construction, and the courts seem to treat it as a question of presumed 
intent. See Amory v. Meredith, 7 Allen (Mass.) 397, 400 (1866); Re D’Este’s 
Settlement, [1903] 1 Ch. 898. See Murnor, Conriict or Laws, 354; Foore, 
PrivATE INTERNATIONAL Law, 3 ed., 273. It happens that nearly all the cases on 
this point will square with the theory that the law of the situs of the personalty 
governs the exercise of the power by a residuary bequest. Bingham’s Appeal, 
supra; Lane v. Lane, 4 Penn. (Del.) 368, 55 Atl. 184 (1903); Prince v. Winans, 
111 Md. 434, 74 Atl. 626 (1909). But in Farnum v. Penn. Ins. Co., 87 N. J. Eq. 
108, 99 Atl. 145 (1916), the court applied the law of the donor’s domicil although 
by the law of the situs the residuary bequest would have been an effective appoint- 
ment. In Bingham’s Appeal the court says, “It is manifest that no possible ju- 
dicial interpretation of the words ‘ my personal estate’ can make them mean the 
estate of another. It is simply a legal effect or operation of law by statutory 
construction which can do so.” This reasoning is ably answered in Story, Con- 
FLict oF Laws, 8 ed., 650, where it is shown that after the statute is passed the 
words of a general bequest are written with reference to the existing law and 
then they have the meaning of “I hereby appoint.” See Chandler v. Pocock, 
15 Ch. D. 491, 498 (1880). 

27 Harris v. Nixon, 9 Pet. (U. S.) 483 (1840); Jacobs v. Whitney, 205 Mass. 
477, 91 N. E. 1009 (1904); Re Ferguson’s Will, [1902] 1 Ch. 483; Re D’Este’s 
a [1903] 1 Ch. 898; Re Scholfield,[1905] 2 Ch. 408. See 16 Harv. L. 

Vv. 62. 

Before a court of chancery will consider the question as to whether or not 
an alleged will is an exercise of the power, it must be admitted to probate. 
Matter of Moehring, 154 N. Y. 423, 48 N. E. 818 (1897). See Tatnal v. Hankey, 
2 Moo. P. C. 342, 345 (1838). See 1 Wit1ams, Execurors, 11 ed., 302. See 
Fowrer, Reat Property Law, 3 ed., 1302. But probate may be granted to an 
instrument solely for the purpose of executing the power. Re Huber, [1896] P. 
209. See Matter of New York Life Ins. & Trust Co., 157 App. Div. 916, 139 
N. Y. Supp. 695, 711 (1913). 

28 Hernando v. Sawtell, 27 Ch. D. 284 (1884); Re D’Este’s Settlement, supra; 
Re Price, [1900] 1 Ch. 442; Re Scholfield, [1905] 2 Ch. 408; Re Lewal’s Settle- 
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ment Act (Lord Cairns’ Act) of 1858 provided: “ In all Cases in which 
the Court of Chancery has Jurisdiction to entertain an Application 
for an Injunction . . . against the Commission or Continuance of any 
wrongful Act . . . it shall be lawful for the same Court, if it shall 
think fit, to award Damages to the Party injured, either in addition 
to or substitution for such Damages. ; 

Soon after the Act, cases appeared in which the courts substituted 
damages for a mandatory injunction against the continuance of an 
existing injury,” or exercised the discretionary power expressly reserved 
by the Act * to refuse such a substitution.t* Until recently, however, 
it was doubtful whether the Act gave chancery jurisdiction to give 
damages in lieu of an injunction against an injury merely threatened.° 
But in the recent case of Leeds Industrial Co-operative Society, Ltd. v. 
Slack,® the House of Lords, two Lords dissenting, decided that under 
a proper construction of the Act chancery has such a jurisdiction, and 
that the occupier of three small shops, seeking an injunction against 





ment Trusts, [1918] 2 Ch. 391. See Jarman, Wits, 6 ed., 857; Foote, Private 
INTERNATIONAL Law, 277. The court in Re Simpson, [1910] 1 Ch. 502, Sos, 
thought that if a donee makes a will which is offered as an execution of the 
power under an English settlement, the English law must always be applied if 
powers are unknown by the law of the donee’s domicil. In Matter of N. Y. 
Life Ins. & T. Co., supra, the court found sufficient evidence that the donee, 
domiciled in Italy, wrote her will with reference to New York law, but the 
Court of Appeal in affirming the judgment preferred to base its decision on the 
doctrine of Sewall v. Wilmer and disregarded the question of the donee’s 
intention. 

1 21 & 22 Vicr., c. 27, §2. An odd situation has arisen in connection with 
this statute. In 1883, the Statute Law Revision and Civil Procedure Act, 46 & 
47 Vict., c. 49, expressly repealed Lord Cairns’ Act, but § 5 contained a proviso 
that the repeal should not affect any jurisdiction or rule of law or equity estab- 
lished by the repealed legislation. Lord Cairns’ Act thus remains a wre 
unaffected. Leeds Industrial Co-operative Society, Ltd. v. Slack, [1924] A. 
85x. See Sayers v. Collyer, 28 Ch. D. 103, 107 (1884). 

2 Isenberg v. East India House Estate Co., 3 De G., J. & S. 263, 273 (1863); 
Senior v. Pawson, 3 Eq. Cas. 330, 336 (1866); Arden v. Schweppes, 142 L. T 
379 (1917). 

8 Smith v. Smith, 20 Eq. Cas. 500, 505 (1875). Cf. Martin v. Price, [1894] 
1 Ch. 276, where the Court of Appeal granted an injunction, reversing the lower 
court on the ground that the discretionary power had not been properly exercised. 

# Krehl v. Burrell, 7 Ch. D. 551 (1877); Greenwood v. Hornsey, 3 Ch. D. 
471, 476. (1886). 

5 That this jurisdiction existed under Lord Cairns’ Act was indicated in 
Aynsley v. Glover, 18 Eq. Cas. 544, 554 (1874). It was exercised by Pearson, 
J., in Holland v. Worley, 26 Ch. D. 578, 583 (1884), and Allen v. Ayres, [1884] 
W. N. 242. In Martin v. Price, [1894] 1 Ch. 276, 284 the question was expressly 
left open. That. the jurisdiction was non-existent was stated in Krehl v. Burrell, 
y Ch. D. 551, 554 (1877); Shelfer v. City of London Elec. Light Co., [1895] 
1 Ch. 287, 311, 315, 319; Dreyfus v. Peruvian Guano Co., 43. Ch. D. 316, 333 
(1889) ; and flatly held by a majority of the Court of Appeal in Slack v. Leeds 
Industrial Co-operative Society, Ltd., [1923] 1 Ch. 431, contrary to the con- 
victions of the court, who felt bound by the authority of Dreyfus v. Peruvian 
Guano Co., supra. 

® [1924] A. C. 851. For the facts of this case, see Recent Cases, infra, p 
689. The decision of the Court of Appeal, supra, note 5, was reversed, and 
Dreyfus v. Peruvian Guano Co., supra, note 5, expressly disapproved. For an 
English criticism, see 41 L. Quart. REv. 3. 
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the proposed obstruction of ancient lights by new large buildings, 
should be given substitutional damages only. 

On the merits, the correct interpretation of the statute would seem 
to be that of the minority,’ who insisted that “damages” must be 
given its common-law significance of compensation for loss sustained,* 
and that “party injured” did not embrace “party about to be in- 
jured.”® Their cautious literalness seems particularly proper when a 
looser interpretation would make a statute, professedly intended over 
seventy years before to do nothing more than change the adjective law 
to enable chancery to give the relief obtainable in a law court,’° give 
chancery a jurisdiction to grant wholly prospective damages which no 
court had ever had before.** 

As settled English law, however, the decision is notably significant 
as adding the last increment to complete flexibility of English pro- 
cedure in cases which come within the old chancery jurisdiction. In 
such cases the English courts ** now have power to give full and swift 
relief in the most finely discriminating forms. Since this latest de- 
cision, they can meet a problem as well of merely threatened as of 
continued injury either by an injunction or a practical license to com- 
mit or continue the injury for compensation paid beforehand. The 
court may freely interchange, or, it would seem, even combine,'* 





7 See the opinion of Lord Sumner, [1924] A. C. at 865 et seq. 

8 See Lord Sumner, supra, at 868. See 1 Sepcwickx, Damacgs, 9 ed., $ 29. 
There is nothing in Lord Cairns’ Act to indicate that the legislature intended the 
word to be used in any other than its common-law sense. 

® In the construction of statutes ordinary rules of grammatical meaning should 
be applied. See Richards v. McBride, 8 Q. B. D. 119, 123 (1881). 

10 See Ferguson v. Wilson, L. R. 2 Ch. App. 77, 88 (1866). See particularly 
the opinion of Sir H. M. Cairns, L. J., the sponsor of the Act, at pages 91-92: 
“The object obviously was to enable the Court of Chancery to do ‘ complete 
justice,’ as it was called, a phrase which assumed that there was the power in 
the Court of Chancery to make a decree to some extent, but not to make a 
decree to the whole extent the case required.” See 41 L. Quart. Rev. 3. 

11 The English common-law rule allowed compensation only to the date of 
the writ. West Leigh Colliery Co. v. Tunnicliff, [1908] A.C. 27. Cf. Clegg v. 
Dearden, 12 Q. B. 576 (1848). The same rule is followed in a number of the 
United States. Hartz v. St. Paul etc. R. R. Co., 21 Minn. 358 (1875); Brewster 
v, Sussex R. R. Co., 40 N. J. L. 57 (1878); Uline v. N. Y. R. R., ror N. Y. 
98, 109, 4 N. E. 536, 541 (1886). See Mayne, Damaces, 9 ed., 430. In cases 
of compensation for eminent domain and analogous situations prospective dam- 
ages are allowed. See C. T. McCormick, “ Damages for Anticipated Injury to 
Land,” 37 Harv. L. Rev. 574, 580. 

12 By §3 of the Supreme Court of Judicature Act, 36 & 37 Vicr., c. 66, the 
courts of law and chancery were “ united and ‘consolidated together” and “ one 
Supreme Court of Judicature in England ” created. 

13 The idea of chancery’s legalizing the commission of torts is not as ob- 
jectionable as it sounds, since, by hypothesis, the damages awarded will com- 
pensate the complaining party. The same result is reached in this country when 
by “ balancing” considerations bearing on the exercise of jurisdiction (see infra, 
hote 19) the court determines not to grant the plaintiff equitable relief, — and 
In most cases sends him away empty-handed. The English rule at least gives 
him money compensation in the same suit. 

14 Suppose the court found that a proposed building, if twenty stories high, 
should be enjoined, but that a building of fifteen stories would cause a wrong 
teadily and sufficiently compensable by damages. There seems no reason after 
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mandatory and prohibitory injunctions with damage awards to reach 
the fairest balance of the interests involved,!® with no necessity of a 
transfer to a jury hearing to assess the losses." There are no longer 
necessary alternatives of allowing the owner of a comparatively unim- 
portant easement to “hold up” desirable development by injunction, 
or of refusing him any relief but the risk and burden of instituting an 
entirely new suit for damages after the injury is done. And if damages 
are awarded they may be given not only for losses to the date of the 
decree but prospectively *’ for all possible losses that may occur in 
the future. A zealously liberal interpretation has exhausted the po- 
tentialities of remedial legislation until scarcely more in a way of 
procedural reform could be asked. 

At the present time there are no American statutes capable of an 
interpretation that would extend equity jurisdiction to the awarding 
of damages for threatened injuries. Where statutes have “ fused” 
law and equity American courts are able to a limited extent to sub- 
stitute damages for injunctive relief by means of the so-called “ balance 





the Leeds case why construction above fifteen stories should not be enjoined 
and damages awarded for the injury to be caused by erection to this extent. 

15 Under just what circumstances the discretionary power will be exercised 
and substitutive damages awarded in lieu of an injunction is ground for inter- 
esting speculation. In Shelfer v. London etc. Co., [1895] 1 Ch. 287, 322, it was 
said by A. L. Smith, L. J., “In my opinion it may be stated as a good working 
rule that 

1. If the injury to the plaintiff’s legal rights is small, 

2. And is one which is capable of being estimated in money, 

3. And is one which can be adequately compensated by a small money payment, 

4. And the case is one in which it would be oppressive to the defendant to 
grant an injunction: — 


then damages in substitution for an injunction may be given.” And see the 
opinion of Lindley, L. J., at p. 317. The extract would seem to indicate that 
the English courts will apply the so-called “balance of injury” doctrine to 
refuse an injunction in a hard case, yet the actual decisions, up to the Leeds case, 
indicate that this process is exceptional rather than ordinary. Behrens v. 
Richards, [1905] 2 Ch. 614. But see Rochdale Canal Co. v. King, 2 Sim. N. S. 
78, 86-87 (1851), and Shelfer v. London etc. Co., supra.. The latest authority 
of the Court of Appeal is Leeds Industrial Co-operative Society, Ltd. v. Slack, 
[1924] 2 Ch. 475, where damages were finally given. See infra, note 19. 

16 The concluding phrase of §2 of Lord Cairns’ Act, supra, note 1, reads 
“ |. . and such Damages may be assessed in such manner as the Court shall 
direct.” No jury trial is necessary. Hole v. Chard Union, [1894] 1 Ch. 293. 

17 This could be done under the Act before the Leeds case. See A. L. Smith, 
L. J., in Shelfer v. London etc. Co., [1895] 1 Ch. 287, 319. See Satmonp, Torts, 
6 ed., 177. See C. T. McCormick, supra, 37 Harv. L. Rev. 574, 590. The basis 
of assessment appears to be the permanent depreciation of the plaintiff’s property. 
If the tort has ceased before the decree, damages are assessed for the entire injury, 
regardless of the date of the complaint. Fritz v. Hobson, 14 Ch. D. 542, 556 ét 
seq. (1880). The purpose is to close up the controversy for all time. Otherwise 
equity could not prevent multiplicity of suits and excess of costs. The plaintiff 
would still be under the necessity of starting a new suit in order to get his full 
compensation. 

18 Collections of pertinent sections of such statutes may be found in CHAFEE, 
Cas. on EourraBte Retier AGAINsT Torts, 261-263, and Hepsurn, Cas. on CODE 
PLEADING, 6-8. 
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of injury ” doctrine.*® Damages, when given,”° are assessed as of the 
date of the decree 74 rather than the date of the writ as was the rule 
at common law.”* Prospective damages are allowed in only a few 
exceptional cases.”* 

American judges and legislators are limited throughout this matter 
by constitutional requirements of jury trials in all cases except those 
where equity had power to assess damages at the time the constitu- 
tions were adopted. Since equity at such times had only a parasitic 
jurisdiction to award damages for the sake of completeness where some 
injunctive relief was given, these jury requirements bar any jurisdiction 





19 Where the injury to the plaintiff is absolutely small, and the defendant, 
an innocent tortfeasor, will suffer large damages, the injunction will generally 
be denied and the plaintiff left to his remedy at law. Cobb v. Mass. Chem. Co., 
179 Mass. 423, 426, 60 N. E. 790, 791 (1901); Campau v. Nat. Film Co., 159 
Mich. 169, 173, 123 N. W. 606, 607 (1909). See Cuarer, Cas. oN EQUITABLE 
Retier Acainst Torts, 287, note 1, and cases cited. In code states the court 
may assess the damages unless the defendant’s right to a jury trial prevents. See 
infra, note 24. Where the injury to the plaintiff is absolutely large, but relatively 
small compared to the injury to the defendant if an injunction is granted, there 
is a split of authority. For refusing the injunction, Richard’s Appeal, 57 Pa. 
St. 105 (1868); Hunter v. Carrol, 64 N. H. 572, 15 Atl. 17 (1888). Contra, 
Hennessey v. Carmony, 50 N. J. Eq. 616, 25 Atl. 374 (1892). 

For a discussion of the situation when public convenience is on the side of 
the defendant, see 36 Harv. L. Rev. 211. When the defendant is a public service 
corporation there is an additional question whether the legislature necessarily 
authorized the commission of the injury without compensation, and if it did, 
whether such authorization is constitutional. Compensation is secured to the 
plaintiff either by means of an injunction, the operation of which is suspended if 
the defendant institutes formal condemnation proceedings as in Harding v. Stam- 
ford Water Co., 41 Conn. 87 (1874), or, if the case is not within the scope of 
formal proceedings, by a species of “informal condemnation” as in Stetson v. 
Chicago etc. R. Co., 75 Ill. 74 (1874), where there was no physical “ taking ” 
of the plaintiff’s land. See CHarer, op. cit., 327, note 2. See 30 Harv. L. Rev. 
377. In New York the equity court determines the amount of damages the owner 
would suffer if the injury were continuous, and will refuse an injunction if the 
defendant is willing to pay that amount on receipt from the plaintiff of a deed 
conveying the right. See Pappenheim v. Metropolitan El. R. Co., 128 N. Y. 436, 
444, 28 N. E. 518, 519 (1891). In this type of case the English courts are 
not faced with the problem of satisfying constitutional requirements of compen- 
sation when private property is taken for public use, and accordingly will grant 
an injunction only when the tort has not been authorized by Parliament. Shelfer 
v. London etc. Co., supra, note 5. On the question of “ balancing” in the 
English courts see note 15, supra. 

20 Some courts draw a distinction between profits and damages, limiting 
recovery in equity, when some specific relief is given, to the former, and re- 
fusing to assess damages. L. Martin Co. v. L. Martin & Wilckes Co., 75 N. J. 
Eq. 257, 72 Atl. 294 (1909). The weight of authority is contra. See CHAFEE, 
Cas. on EquiTaBLe RELier AGAINST TorTs, 257, note 1, and cases cited. 

21 Southern Ry. v. Gossett, 79 S. C. 372, 381, 60 S. E. 956, 960 (1907); Park 
& Sons Co. v. Hubbard, 134 App. Div. 468, 119 N. Y. Supp. 347 (1909). Here, 
under the Code of Civil Procedure, the court allowed supplementary complaints 
stating facts in aid of the original cause to bring the damages up to the date of 
the decree. See 4 SepGwick, DAMacEs, 9 ed., § 1256i. 

22 See note 11, supra. 

23 Robb v. Rubel, 107 Misc. 33, 176 N. Y. Supp. 462 (1909), where damages 
were granted on the basis of the depreciated value of the piaintiff’s property. 
And compare the cases of “ informal condemnation ” discussed in note 19, supra, 
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in equity to give damages in entire substitution for equitable relief 
unless the defendant waives his jury claim.2* Until constitutional 
amendments alter this situation, the results of Lord Cairns’ Act prob- 
ably cannot be attained in this country. 





CONTRIBUTORY NEGLIGENCE AS A DEFENSE TO AN ADMIRALTY SUIT 
UNDER A STATE DEATH STATUTE. — The novel emphasis since the Jen- 
sen case* upon a previously dormant constitutional requirement of 
uniformity in the admiralty law has hitherto left unshaken the prac- 
tice of allowing an action to be maintained in admiralty according to 
the terms of a state wrongful death statute. No one thought that this 
in any way infringed the principle of a uniform maritime law. But 
The Devona,’ a recent case in the Federal District Court of Maine, 
raises the question whether standard notions must be revised even in 
this field. In an action brought under the Maine death statute * the 
court held that the admiralty rule of divided damages applied and that 
contributory negligence was no bar. A contrary decision ® of the Cir- 
cuit Court of Appeals for the Second Circuit was distinguished on the 
ground that the New York statute,® unlike that of Maine, provided 
expressly that contributory negligence should be a defense. The court 
argued that unless the state statute provides for contributory negligence 
in such a way that this provision is “ controlling,” it must be taken 
to give merely the right on which recovery may be had; that right 


24 Where some equitable relief is given and an award of damages is in- 
cidentally made in order to give full and complete relief, the award is not bad 
as depriving the defendant of his right to a trial by jury. Rhoads v. McNamara, 
135 Mich. 644, 98 N. W. 392 (1904). Cf. Koeper v. Louisville, 109 Minn. 510, 
124 N. W. 218 (1910). On the situation in code states, see CHAFEE, op. cit,, 
257, note 1. But in McNulty v. Mt. Morris Elec. Light Co., 172 N. Y. 410, 65 
N. E. 196 (1902), it was held that where, after the commencement of the suit, 
the case became stripped of its equitable features and became a mere legal claim, 
the defendant is entitled to a jury trial unless waived. See Jacob v. Schiff, 149 
N. Y, Supp. 273 (Sp. Term, 1913). Cf. Beedle v. Bennett, 122 U. S. 71 (1887). 
The defendant may, of course, waive his right to a jury, in which case this phase 
of the problem does not arise. 

In England, after Lord Cairns’ Act and the Judicature Act, damages may 
be given in addition to or in substitution for an injunction without a jury trial. 
See supra, note 16. 

1 Southern Pacific Company v. Jensen, 244 U. S. 205 (1917). For a full dis- 
cussion of the Jensen case and the later decisions delimiting the uniformity doc- 
trine, see John G. Palfrey, “Common Law Courts and the Law of the Sea,” 36 
Harv. L. Rev. 777; Charles Merrill Hough, “ Admiralty Jurisdiction— Of Late 
Vears,” 37 Harv. L. Rev. 529. See also 37 Harv. L. Rev. 1114. 

2 The maintenance of an action for wrongful death has been allowed without 
exception in courts of admiralty since the time of The Hamilton, 207 U. S. 308 
(1907), and The Burgogne, 210 U. S. 95 (1908). The principle was affirmed by 
the Supreme Court without discussion in Atlantic Transport Company v. Szczezek, 
234 U. S. 63 (1914), and again since the Jensen case in Western Fuel Company v. 
Garcia, 257 U. S. 233 (1921). 

8 The Devona, 1 F. (2d) 482 (D. Me., 1924). For the facts of this case, see 
Recent Cases, infra, p. 678. 

4 1916 Me. Rev. Srart., c. 92, § 9. 

5 O’Brien v. Luckenbach S. S. Co., 293 Fed. 170 (2nd Circ., 1923). 
8 1920 N. Y. Cope Civ. Proc., § 1902. 
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must be shaped and molded in its incidents until it loses its common- 
law form and fits snugly into an admiralty jacket.’ 

This does not seem a satisfactory distinction. Since the decision of 
the Jensen case the Supreme Court has declared in unambiguous terms 
that the rule there enunciated has no application where suit is brought 
in admiralty under a state death statute. Nor has the Supreme Court 
rested here. It has further declared that the limitations of the statute 
must be received in admiralty with the statute.® It seems to infringe 
the spirit if not the letter of these decisions to say that only the limi- 
tations and defenses which appear expressly in the statute are to be 
accepted in the action in admiralty. Construed in the light of its 
common-law background there seems no ground for doubt that the 
Maine statute makes contributory negligence a bar by an implication 
as strong as any express words could be. As a survival statute, it limits 
recovery to a situation where the deceased himself might have main- 
tained an action if he had lived.*® An admiraity court before the 
Jensen case, construing a statute in terms identical with the Maine 
statute, had no difficulty in holding that contributory negligence barred 
the admiralty action. 

And in its practical aspects the decision in the principal case seems 
to initiate a dangerous rule. The field of law surrounding the uni- 
formity principle is one in which confusion is easily engendered. For- 
tunately, the decisions which have delimited this doctrine have marked 
it out on broad lines.’* Hitherto death statutes have been accepted 
in toto with no quibbling about “ controlling ” defenses. On the other 
hand, when the Supreme Court found a Workman’s Compensation Act 
repugnant to the uniform maritime law, they rejected it in its entirety." 
No attempt has been made to split up the compartments of law fall- 





7 The Devona, supra, 484. 

8 Western Fuel Company v. Garcia, supra. 

® In the Garcia case, supra, there was an express limitation in the state statute 
providing that the action must be brought within one year from the occurrence 
of the death of the deceased. The Supreme Court held that this limitation was 
operative in the admiralty action, and refused relief because the action was not 
brought within the specified time. 

10 1916 Me. Rev. Srart., c. 92, §9. Contributory negligence is a defense to 
an action on this statute in the state courts of Maine. Monk v. Bangor Power 
Co., 112 Me. 492, 92 Atl. 617 (1914); Crosby v. Maine Central R. R., 113 Me. 
270, 93 Atl. 744 (1915). 

11 That contributory negligence is a defense to an action under a state death 
statute in admiralty had been frequently held in the lower federal courts before 
the Jensen case. The A. W. Thompson, 39 Fed. 115 (S. D. N. Y., 1889); The 
City of Norwalk, 55 Fed. 98 (S. D. N. Y., 1893); Robinson v. Detroit & C. 
Steam Nav. Co., 73 Fed. 883 (6th Circ., 1896) ; Gretschman v. Fix, 189 Fed. 716 
(W. D. N. Y., torr). In the case of The A. W. Thompson, supra, the statute 
was identical in terms with the Maine statute involved in The Devona, yet the 
court held that there was clearly an implication in the statute that contributory 
negligence should operate as a bar whether the suit was at common law or in 
admiralty. 

12 For a full discussion of the decisions since the Jensen case and the prin- 
ciples which they involve, see the criticisms cited in note 1, supra. 

13 A clear illustration of the manner in which decisions on the uniformity 
principle adopt or reject whole compartments of the law, is to be found in a 
classification of their tendencies developed in a Nore in 37 Harv. L. Rev. 1114. 
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ing on one side or the other of the uniformity line, and to take and 
reject parts within the whole. But the inevitable result of any such 
theory as that advanced in The Devona would be an over-refinement 
of discrimination within discrimination. Every court would have to 
adjudicate not only whether a class of legislation fell within the ban 
of the uniformity doctrine, but also whether incidents of the partic- 
ular right of action within that class were sufficiently “ controlling ” 
to be recognized in admiralty. 

The decision in The Devona, it is submitted, shows an unwarranted 
hostility toward state legislation. It is only fair that if state death 
statutes are received in admiralty at all they should be received with 
all their common-law incidents. And a wise policy of keeping the law 
practically workable as well as scientifically accurate, requires that not 
only the application, but the construction of a state statute shall not 
disregard its relation to the common law. 





VALIDITY OF UNRECORDED TRUST RECEIPTS AGAINST THIRD PaRTIES. 
— Preventing secret liens is one of the chief aims of modern legislation. 
Nearly all the states have chattel mortgage recording acts.‘ In recent 
years, most states have also required the recording of conditional sales.’ 

For some time, however, importers have used a third form of secur- 
ity — the so-called trust receipt *— which, prima facie, is not within 
the scope of either statute. As this transaction was originally em- 
ployed, the seller delivered the goods or bill of lading to a bank, which, 
pursuing an arrangement with the buyer, accepted or paid the seller’s 
draft. The bank then delivered the goods or the shipping documents 
to the buyer in return for a trust receipt,‘ in which the buyer ac- 
knowledged the bank’s title and agreed to hold the goods for a special 
purpose,° as agent or bailee of the bank. 

In technical form this transaction differs from a chattel mortgage 
in that the buyer does not transfer any title to the creditor. In 
business substance, however, there is no difference between the two 





1 See Jones, Cnatret Mortcaces, 5 ed., c. 6. In a few states, only certain 
types of chattels may be mortgaged if the mortgagor retains possession. See 
1920 Cat. Civ. Cope, § 2955; 1903 Purpon’s Pa. Dic., p. 1201, § 239; JONEs, 
op. cit., § 121. 

2 See 1 Wrrwiston, Sates, 2 ed., §327. See Untrorm Conpirionat SALES 
Act, § s. 

8 The trust receipt has none of the elements of a true trust. A more descrip- 
tive name would be ‘agency receipt ” or “ bailee receipt.” See In re Coe, 183 
Fed. 745 (2nd Circ., toro). See also 1 WILLisTon, Sares, 2 ed., § 338a; Karl 
T. Frederick, ‘‘ The Trust Receipt as Security,” 22 Cor. L. Rev. 395, 411. But 
the debtor is not an agent to bind the bank for duties and other charges on the 
goods. T. D. Downing Co. v. Shawmut Corp., 245 Mass. 106, 139 N. E. 525 

1923). 
: oD For a description of the typical transaction, see In re Marks, 222 Fed. 52 
(2nd Circ., ro15). See Escuer, Foreign EXCHANGE EXPLAINED, 126. 

5 In the usual case the debtor is authorized to sell the goods to a particular 
person, or generally, and hold the proceeds in trust for the bank; but this is not 
necessarily so. See In re Marks, supra. Cf. Moors v. Kidder, 106 N. Y. 32, 12 
N. E. 818 (1887). 
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transactions. In both, the relation of the parties is that of debtor and 
creditor,° in which the debtor is beneficial owner and bears the risk 
of loss of the goods,’ while the creditor holds title only for security 
to the amount of the debt. The danger of deception of purchasers 
and creditors is practically the same in both cases. There is but a 
negligible difference in the likelihood of their reliance upon the ap- 
parent acquisition of title to the goods by a trust receipt debtor in 
possession on the one hand, and upon the apparent continuance of 
title in a mortgagor in possession on the other hand. Indeed, the 
recognized fact that third parties do rely upon apparent acquisi- 
tion of title by a possessor motivated the conditional sales recording 
acts.® 

It would seem, therefore, that the courts in the early decisions upon 
the point might well have construed the chattel mortgage recording 
statutes to include trust receipts. The great majority of jurisdictions, 
however, probably from a desire to uphold an established’ and very 
convenient commercial practice,!° sustained the validity of this first 
form of trust receipt against third parties though unrecorded.” 

In recent years, however, a new and spurious use of the receipt has 
grown up, under which a buyer, having obtained title, borrows money 





6 If the goods or proceeds are insufficient to cover the bank’s advances, the 
buyer must pay the deficiency. See Brown v. Green & Hickey etc. Co., 244 
Mass. 168, 138 N. E. 714 (1923). , The bank does not occupy the position of a 
vendor. Tolerton & Stetson Co. v. Anglo-California Bank, 112 Ia. 706, 84 N. W. 
930 (1901). Cf., contra, Finch v. Gregg, 126 N. C. 176, 35 S. E. 251 (1900). 
See 2 WILLISTON, SALES, 2 ed., § 435. 

7 See Untrorm Sazes Act, § 20. 

8 It has been ingeniously suggested that a trust receipt, in effect, represents a 
mortgage from the vendor to the banker, to secure the obligation of the vendee, 
and a simultaneous transfer of the equity of redemption to the vendee. See Karl 
T. Frederick, supra, 22 Cov. L. Rev. 395, 401. 

® In a few states, without the aid of statute, conditional sales, in which the 
buyer is given possession, are held void as against third persons. Forrest v. 
Nelson Bros. & Co., 108 Pa. St. 481 (1885). See 1 WiLLisTon, SALES, 2 ed., § 325. 

10 See Century Throwing Co. v. Muller, 197 Fed. 252, 258 (3rd Circ., 1912). 
See Winthrop Taylor, “ Trust Receipts,” 6 Corn. L. Q. 168, 171. 

11 Commercial Bank v. Canal Bank, 239 U. S. 520 (1916); Im re Cattus, 183 
Fed. 733 (2nd Circ., 1910) ; Century Throwing Co. v. Muller, supra; In re Dunlap 
Carpet Co., 206 Fed. 726 (E. D. Pa., 19013); New Haven Wire Cases, 57 Conn. 
352, 18 Atl. 266 (1888); Moors v. Wyman, 146 Mass. 60, 15 N. E. 104 (1888); 
Moors v. Kidder, 106 N. Y. 32, 12 N. E. 818 (1887); Brown vw. Billington, 163 
Pa. St. 76, 29 Atl. 904 (1804); Mershon v. Moors, 76 Wis. 502, 45 N. W. 95 
(1890). Contra, In re Richheimer, 221 Fed. 16 (7th Circ., 1915) ; Industrial Fin. 
Corp. v. Capplemann, 284 Fed. 8 (4th Circ., 1922). In Ohio, the trust receipt is 
held to fall within the conditional sales recording act. In re Bettman-Johnson 
Co., 250 Fed. 657 (6th Circ., 1918). 

Most of the above cases deal with the rights of the buyer’s creditors or trus- 
tee in bankruptcy. In the usual case the buyer is authorized to sell, and thus 
purchasers would be protected. And where there is no such authority, but the 
bank has entrusted the buyer with the documents of title, the latter thereby ob- 
tains the power to transfer legal title to bona fide purchasers. Statutes such as 
Factors’ Acts, or circumstances giving rise to an estoppel, may also prevent the 
bank from asserting title against purchasers. Century Throwing Co. v. Muller, 
supra; Moors v. Kidder, supra. Cf. Arbuthnot, Latham & Co. v. Richheimer & 
Co., 139 La. 797, 72 So. 251 (1916); Clark v. Flynn, 120 Misc. 474, 199 N. Y. 
Supp. 583 (1923). 
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on the security of a trust receipt in which he agrees to hold the goods 
as the property of the bank.’* But when the title thus comes to the 
bank from the buyer instead of from a third party, the transaction 
lacks the only feature which distinguished the trust receipt from an 
ordinary chattel mortgage.'* Courts, almost universally, have detected 
this thinly disguised mortgage and held it within the recording acts.‘ 

A recent federal case ** illustrates how closely the courts will ex- 
amine a trust receipt transaction for such a mortgage. The seller 
sent a bill of lading drawn to the buyer’s order, and attached to a 
draft, to the X bank. The Y bank, in return for the buyer’s unre- 
corded trust receipt, paid the draft and directed the X .bank to release 
the bill of lading to the buyer. The court held that, since the Y bank 
acquired its title from the buyer rather than from a third party, this 
was a chattel mortgage.1° The case also demonstrates how, under the 
present distinction drawn by the courts between these types of trust 
receipts, a slight alteration of form may entirely alter the interests of 
third parties in practically the same substantive transaction. Suppose 
the bill of lading had been drawn to the X bank’s order, and the Y 
bank on paying the draft had ordered the bill indorsed directly to the 
buyer in return for his trust receipt. That too, on the general reason- 
ing of the courts, would be a chattel mortgage, and third parties would 
be protected. But had the Y bank first ordered the bill indorsed to 
itself and had it then indorsed the bill, in turn, to the buyer, the 
transaction would be a release of goods upon an unrecorded trust re- 
ceipt, and third parties would not be protected.’’ 





12 See In re Gerstman, 157 Fed. 549 (2nd Circ., 1907); In re Shulman, 206 
Fed. 129 (E. D. Pa., 1913); In re Fountain, 282 Fed. 816 (2nd Circ., 1922) ; 
Jordan v. Federal Trust Co., 296 Fed. 738 (D. Mass., 1924); Lewis v. Bank of 
Mobile, 204 Ala. 689, 87 So. 176 (1920). 

13 People’s Nat. Bank v. Mulholland, 224 Mass. 448, 113 N. E. 365 (1916). 
Cf. s. C., 228 Mass. 152, 117 N. E. 46 (1917). On the first appeal the court held 
the transaction to be a chattel mortgage, but on the second appeal the bank’s 
a was upheld inasmuch as it appeared that the bank derived its title from 
the seller. : 

14 See, for example, Jordan v. Federal Trust Co., supra, note 12. 

15 In re Schuttig, 1 F. (2d) 443 (D. N. J., 1924). For the facts of this case, 
see RecenT CasEs, infra, p. 683. 

16 At the time the buyer applied to the Y bank for an advance, he had the 
legal title but the goods were subject to a lien in the hands of the X bank. See 
Greenwood Groc. Co. v. Canadian Co., 72 S. C. 450, 52 S. E. 191 (1905). See 
18 Harv. L. Rev. 307; 19 Harv. L. Rev. 388. See 1 Wuitiston, SALEs, 2 ed., 
§ 285. The Y bank, by paying the draft, became entitled to this lien, a special 
property interest derived not from the buyer but from a third party. But since 
the Y bank did not acquire possession of the goods, which by the better view 
is necessary for a lien interest, legal title was the only security interest which it 
could enforce against the creditors of the buyer. This interest it obtained directly 
from the buyer. 

17 See cases cited in note 11, supra. The substance of this distinction, that 
the bank derives its title from a third person, is further diminished, where the 
parties deal with documents of title, by the effect of the Uniform Bills of Lading 
and Warehouse Receipts Acts. By the strict mercantile conception which is 
embodied in these Acts, the form of the bill of lading determines the legal owner- 
ship. See 2 WILLisToNn, SALEs, 2 ed., § 405 et seq. So, in the typical case where 
a bank indorses the bill of lading to the buyer on a trust receipt, the buyer be- 
comes the legal owner and remains so until the goods subject to the bill have 
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If a trust receipt must be recorded its special value as a commercial 
security vanishes. The expense and inconvenience of registration are 
prohibitive in the type of rapid commercial transaction in which it is 
employed. The advantage of indulging trust receipts in the import 
cases,'* however, is becoming outweighed by their dangerous spread 
to other uses.1® Obviously, no valid distinction can be based on the 
fact that the goods came from a foreign seller. And it would not be 
difficult to execute almost any conditional sale or chattel mortgage in 
the form of a trust receipt, by introducing a bank or other third 
person into the transaction.”° In this manner the recording acts could 
be largely defeated. 

The interpretation of chattel mortgage statutes has become so settled 
against the inclusion of the trust receipt that there is little possibility 
of change. Recognizing the danger of their abuse, however, courts 
will continue to bring certain types of trust receipts within the mort- 
gage acts by technical distinctions of form. And it is possible that 
jurisdictions which have already settled upon a narrow construction 
of their mortgage acts may, with greater liberality, construe their more 
recent conditional sales acts to include trust receipts.** But since the 





been delivered to the buyer, when the title goes back to the bank by agreement. 
Nevertheless in such cases the bank is said to derive from the seller the title 
which it asserts against third parties and is thus protected. Century Throwing 
Co. v. Muller, 197 Fed. 252 (3rd Circ., 1912). 

18 For a discussion of the questions of policy involved in the trust receipt 
doctrine, see Karl T. Frederick, “‘ The Trust Receipt as Security,” 22 Cor. L. Rev. 
395, 546; Winthrop Taylor, “ Trust Receipts,” 6 Corn. L. Q. 168, 175; John M. 
Zane, “ A Modern Instance of Zenothemis v. Demon,” 23 Micu. L. REv. 339, 359. 

19 See cases cited in note 12, supra. 

20 Thus, instead of executing a conditional sale in the usual form, the seller 
could send the goods to the bank which would discount his draft. on the buyer 
for the price. The bank would then release the goods to the buyer on a trust 
receipt, leaving the buyer and seller in much the same position as in the ordinary 
conditional sale. The buyer is beneficial owner and can acquire legal title by 
paying the price. The seller has relinquished his security title to the bank in 
return for the discount of the draft, but should he be held to secondary liability 
as drawer, he could nevertheless retake the goods. 

To effect a mortgage, A could mortgage to B and deliver possession. B 
would assign the debt and the goods over to C. C would then release the goods 
to A on a trust receipt. These two transactions, in form, are valid under the 
trust receipt doctrine. The bank in the first case and C in the second case both 
derived their title from a third party, and not from the debtor. Nevertheless, 
it is probable that in such obvious attempts to escape the recording acts, the 
courts would disregard the form and declare the transactions to be what they 
are in substance. Jn re Gerstman, 157 Fed. 549 (2nd Circ., 1907). But that 
would leave very little basis for upholding any sort of trust receipt agreement. 

21 In re Bettman-Johnson Co., 250 Fed. 657 (6th Circ., 1918). Cf. New 
Haven Wire Cases, 57 Conn. 352, 18 Atl. 266 (1888). Since the trust receipt is 
used almost exclusively in sale transactions, the danger created by the secret 
retention of legal title by the bank is much the same as in the case of its retention 
by the vendor in a conditional sale. But there are, of course, material differ- 
ences between a trust receipt and a conditional sale contract. The bank, holding 
a trust receipt, is in no sense a vendor. It has never been the beneficial owner 
of the goods but holds a security title as creditor. See note 6, supra. A condi- 
tional vendor can rescind only on default of the buyer; except for unusual stipula- 
tions in the trust receipt the bank ~an retake the goods at any time. See 
Unirorm Conpirtonat Sates Act, §2. See Karl T. Frederick, supra, 22 Cor. L. 
REv. 395, 399. Cf. New Haven Wire Cases, 57 Conn. 352, 18 Atl. 266 (1888). 
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courts are more likely to feel bound by their former decisions, holding 
trust receipts sué generis, specific legislation is probably the only prac- 
tical method of requiring such transactions to be recorded. 





RECENT CASES 


ADMIRALTY — JURISDICTION — CONTRIBUTORY NEGLIGENCE AS A DEFENSE 
TO AN AcTION IN ADMIRALTY UNDER A STATE DeaTH StaTuTE.— The ad- 
ministrator of a stevedore who died from injuries inflicted while he was 
employed on board the claimant’s vessel libelled the vessel to recover dam- 
ages for the death of his intestate. The action was instituted in admiralty 
under a Maine statute providing: “ Whenever the death of a person shall be 
caused by wrongful act, neglect, or default, and the act, neglect, or default 
is such as would, if death had not ensued, have entitled the party injured to 
maintain an action and recover damages in respect thereof, the person who, or 
the corporation which would have been liable if death had not ensued 
shall be liable in an action for damages, notwithstanding the death of the 
person injured.” (1916 Me. Rev. Srat., c. 92, § 9.) The case was sub- 
mitted to assessors who found that the death of the deceased was caused 
by the joint negligence. of the deceased and the claimant, and estimated the 
damages at $1,500. The claimant moved to dismiss the libel on these 
findings on the ground that the deceased’s contributory negligence barred 
recovery. Held, that since the statute giving the right to recover for the 
wrongful death did not provide expressly that contributory negligence should 
be a defense, contributory negligence would not bar the libellant’s action but 
only diminish the damages according to the admiralty rule. Decreed that 
the libellant recover $750. The Devona, 1 F. (2d) 482 (D. Me.). 

For a discussion of the principles involved, see Notes, supra, p. 672. 


ADMIRALTY — JURISDICTION — TorT BY VESSEL UNDER GOVERNMENT CON- 
TROL. —In 1918 the United States, acting through the United States Ship- 
ping Board Emergency Fleet Corporation, chartered the F. J. Luckenbach, 
a steamer owned by the Luckenbach Steamship Company. The vessel was 
manned and operated by a Shipping Board crew and engaged in the army 
transport service. She collided with the barque Thekla, damaging both 
vessels. The Luckenbach Company, “on behalf of itself and the other 
owners,” libelled the Thekla in admiralty. The owners of the Thekla filed 
a cross-libel against the F. J. Luckenbach, and obtained an order staying 
proceedings until the libellant should give security to respond in damages 
under the cross-libel. (Adm. Rule 53, 210 U. S. 562; New Adm. Rule 50, 
254 U. S., App’x, 24.) The United States on its motion was made a party 
libellant and “without submitting itself to the jurisdiction” of the court 
filed a claim alleging possession and ownership of the F. J. Luckenbach, and 
caused to be filed a stipulation executed by the Emergency Fleet Corpora- 
tion that the liability, if any, was that of the United States and that the 
Corporation agreed that execution should issue against its property in case 
of default by the claimant. At the trial it appeared that the United States 
was owner pro hac vice, and that the F. J. Luckenbach alone was in fault. 
The lower court decreed against the United States and the Fleet Corpora- 
tion for damages. The United States appealed to the Circuit Court of 
Appeals, which certified to the Supreme Court the question of the power 
of the District Court to render the decree entered. Held, that the United 




















RECENT CASES 679 


States, by joining in the suit, accepted “whatever liability the courts 
‘might’ decide to be reasonably incident to that act.” Luckenbach Steam- 
ship Co. v. The “ Thekla,” 45 Sup. Ct. Rep. 112. 

A few years ago the Supreme Court held that since there could be no 
remedy for a collision against a vessel in the hands of the government, no 
tort was committed by that vessel, and no lien arose which could be en- 
forced against her when returned to private ownership. The Western Maid, 
257 U.S. 419. The decision was thought contrary to the trend of authority. 
See C. M. Hough, “ Admiralty Jurisdiction— Of Late Years,” 37 Harv. 
L. REv. 529, 541-544. See 36 Harv. L. Rev. 102. The result reached in the 
principal case seems irreconcilable with that decision. The same reasoning 
would indicate that no legal wrong was done the Thekla by the collision, that 
would constitute grounds for suit against the F. J. Luckenbach either in or 
out of the hands of the Government. A claim that would fail as an original 
cause of action against a sovereign cannot be asserted as a cross-bill. See 
Ill. Cent. R. R. Co. v. Public Utilities Comm., 245 VU. S. 493, 504-505. 
Waiver of immunity from suit, by starting suit or otherwise, does not include 
waiver of immunity from execution. Carter v. State, 42 La. Ann. 927, 8 So. 
836; Duff Development Co. v. Government of Kelantan, 39 T. L. R. 96. See 
36 Harv. L. Rev. 623. But in the instant case the stipulation for security 
eliminated all question of interrupting government possession by execution. 
It is to be hoped that the decision shows an intention to confine The Western 
Maid to its facts. 


BANKS AND BANKING — Deposits — DeLay By DEposiToR IN NOTIFYING 
BANK OF ForcED INDORSEMENT. — The defendant bank as drawee paid a 
check on which the payee’s indorsement was forged, charged the plaintiff’s 
account therewith, and sent him a statement and voucher covering the 
transaction. Two years later, the plaintiff notified the defendant of the 
forgery and sued to recover the amount of the check. A statute provided, 
“No bank shall be liable to a depositor for the payment by it of a forged 
or raised check, unless within one year after the return to the depositor of 
the voucher of such payment such depositor shall notify the bank that the 
check was forged or raised.” (1918 N. Y. Consor. Laws, c. 38, § 326.) 
From a judgment for the plaintiff, the defendant appealed. Held, that the 
statute did not apply to forged indorsements. Judgment affirmed. Kleinman 
v. Chase National Bank (App. Div.), reported in NV. Y. Law Journal, Jan. 2, 
1925. 

Since payment of a check on which any signature is forged is unauthor- 
ized, a bank cannot ordinarily charge it against the depositor’s account. 
City of St. Paul v. Merchants’ Nat. Bank, 151 Minn. 485, 187 N. W. 516. 
See 2 Morse, BANKS AND BANKING, 5 ed., 108. See NEGOTIABLE INSTRU- 
MENTS Law, § 23. By statute in England the rule is otherwise as to pay- 
ments on forged indorsements. See 16 & 17 VictT., c. 59, § 19. But where 
the depositor’s signature has been forged, he owes to the bank a duty of 
due care to examine statements and vouchers, and to report errors and 
forgeries. First Nat. Bank v. Allen, 100 Ala. 476, 14 So. 335. Contra, Kepi- 
tigalla Rubber Estates, Ltd. v. National Bank of India, [1909] 2 K. B. toro. 
Cf. London Joint Stock Bank v. Macmillan, [1918] A. C. 777. See Brapy, 
Cuecks, 3 ed., § 147. If he neglects this duty, the bank may be protected, 
on the ground of estoppel, ratification of the-forgery, or acceptance of an 
account stated. Dana v. National Bank, 132 Mass. 156; Leather Manufac- 
turers’ Bank v. Morgan, 117 U. S. 96. Cf. General Cigar Co. v. First Nat. 
Bank, 290 Fed. 143 (oth Circ.). See Ewart, Estopret, 41. See Herschel 
W. Arant, “ Forged Checks — The Duty of the Depositor to his Bank,” 
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31 YALE L. J. 598; 22 Harv. L. Rev. 226; 28 Harv. L. Rev. 319; 32 Harv. 
L. Rev. 287. But the ordinary prudent depositor examines only the face 
of his returned checks; he may not know the signature of the payee; and 
forged indorsements, unlike forgeries of his own signature, do not result in 
any discrepancy between his accounts and the bank’s statements. The 
bank has an opportunity to protect itself by investigation when the check is 
presented for payment. Hence at common law a failure to examine vouchers 
for forged indorsements does not bar recovery. Murphy v. Metropolitan 
Nat. Bank, ft91 Mass. 159, 77 N. E. 693; Pratt v. Union Nat. Bank, 79 
N. J. L. 117, 75 Atl. 313; National Bank of Commerce v. Fish, 67 Okla. 
102, 169 Pac. 1105. See Brapy, CHECKS, 3 ed., §151. And to the ordinary 
business man, the term “forged check” connotes forgery of the drawer’s 
signature, not of the payee’s. Therefore the statute in the principal case 
seems properly interpreted as referring only to forgeries of the drawer’s 
signature. See Herschel W. Arant, supra, 31 YALE L. J. 598, 616; 5 CorN. 
L. Q. 160, 163. Cf. Pannonia Building & Loan Ass’n v. West Side Trust 
Co., 93 N. J. L. 377, 386, 108 Atl. 240, 243. 


Bitts AND Notes — Forcery OF DRAWER’s SIGNATURE — EFFECT OF 
NEGLIGENCE UPON DRAWEE’S RECOVERY. — X, the payee, forged the signa- 
ture of the drawer to a check on the plaintiff bank. X then indorsed the 
check to the defendant bank which negligently, but in good faith, paid him 
part and placed the balance to his credit. The defendant presented the 
check to the plaintiff bank which made payment. The plaintiff negligently 
failed to discover the forgery for three months. It then sued the defendant 
in assumpsit for money paid. A judgment was rendered for the plaintiff 
for the amount which the defendant had placed to the credit of X. The 
plaintiff appealed. Held, that although the defendant had been negligent, 
the plaintiff’s own negligence barred recovery of the amount paid by the 
defendant to the wrongdoer. Judgment affirmed. First State Bank v. First 
Nat. Bank, 145 N. E. 382 (Ill.). 

The drawee of a bill in which the drawer’s signature has been forged 
is liable on his acceptance and may not recover payments made thereon. 
Price v. Neal, 3 Burr. 1354. See UNirorm NEGOTIABLE INSTRUMENTS Law, 
§ 62-1. This rule is subject to two qualifications. (1) The payment must 
have been made to a holder in due course. Trust Co. v. Haven, 214 N. Y. 
468, 108 N. E. 819; s. c., 196 N. Y. 487, 89 N. E. 1082: See Bits or 
ExcHAnceE Act, §54. But see 26 Harv. L. Rev. 634. Thus, in the instant 
case, the drawee was permitted to recover the amount which the indorsee 
had placed to the credit of the forger. As to that amount, the indorsee was 
not a holder in due course. Citizens’ State Bank v. Cowles, 180 N. Y. 346, 
73 N. E. 33. (2) The party receiving payment must have exercised due 
care. Williamsburgh Trust Co. v. Tum Suden, 120 App. Div. 518, 105 
N. Y. Supp. 335; Canadian Bank v. Bingham, 30 Wash. 484, 71 Pac. 43. His 
negligence will render him liable to the drawee unless the latter, as in the 
instant case, was negligent himself. The wisdom of thus permitting re- 
covery in case of negligence is open to question. It is bad faith rather 
than negligence on the part of an indorsee which prevents him from being 
a holder in due course. See UNtForRM NEGOTIABLE INSTRUMENTS Law, § 56. 
And § 62-1 of the act, embodying the doctrine of Price v. Neal, does not 
expressly recognize this exception. The doctrine itself and the qualifica- 
tions thereto are based largely on policy. See Dedham Nat. Bank v. 
Everett Nat. Bank, 177 Mass. 392, 395, 59 N. E. 62, 63; Germania Bank v. 
Boutell, 60 Minn. 189, 193, 62 N. W. 327, 328. Where that policy conflicts 
with the apparent policy of the act to substitute good faith for due care 















RECENT CASES 681 


as a condition of recovery, it is submitted that the latter should prevail. 
Some courts have so held. State Bank v. Cumberland etc. Trust Co., 168 
N. C. 605, 85 S. E. 5; Nat. Bank of Commerce v. Mechanics Nat. Bank, 
148 Mo. App. 1, 127 S. W. 429. 


























Bitts AND Notes —LiaBiLIry oF ANOMALOUS INDORSER TO DRAWER- 
PavEE. — The plaintiff contracted to sell certain goods to A, who later 
became unable to pay for them. An agreement was made between the 
plaintiff, A, and the defendant, that the latter should indorse bills of ex- 
change drawn by the plaintiff on A and accepted by A and should receive 
in exchange delivery orders for the goods. Accordingly, the plaintiff drew 
bills to its own order on A who accepted them. The defendant indorsed 
and returned the bills to the plaintiff, leaving a blank space above the 
indorsement. The plaintiff inserted its own name therein, and upon A’s 
failure to pay brought this action against the defendant on its indorsement. 
It was found as a fact that the defendant did intend to undertake liability 
to the plaintiff. A judgment for the plaintiff was reversed and an ap- 
peal taken. Held, that the defendant’s intent to be liable to the plaintiff 
authorized the latter to insert its name as payee of the indorsement. Judg- 
ment reversed. McDonald & Co. v. Nash & Co., 131 L. T. R. 429 (H. L.). 

At common law in England one who indorsed a bill of exchange before 
delivery to the drawer-payee incurred no liability to the latter. Steele v. 
McKinlay, 5 App. Cas. 754. A variety of rules flourished in the United 
States at common law, but the Uniform Negotiable Instruments Law ex- 
pressly adopted the rule of Steele v. McKinlay. See UNIForM NEGOTIABLE 
INSTRUMENTS Law, § 64 (2); Cooper v. Sonk, 201 Mich. 655, 167 N. W. 
842. But see Haddock, Blanchard & Co. v. Haddock, 192 N. Y. 499, 85 
N. E. 682. See Z. Chafee, Jr., “ Progress of the Law— Bills and Notes,” 
33 Harv. L. REv. 255, 262; BRANNAN, THE NEGOTIABLE INSTRUMENTS Law, 
3 ed., 242. The British Bills of Exchange Act was not so specific, merely 
providing that an anomalous indorser “incurs the liabilities of an indorser 
to a holder in due course.” See 45 & 46 Vicr., c. 61, § 56. Under this 
provision a drawer-payee was still denied recovery for he was not considered 
a holder in due course, as the instrument was not “complete” in his 
hands. Jenkins v. Coomber, [1898] 2 Q. B. 168; M. T. Shaw & Co. v. Hol- 
land, [1913] 2 K. B. 15. Apparently the instrument is completed only by 
the indorsement of the drawer-payee. See Jenkins v. Coomber, supra, 171. 
Lord Haldane in the principal case suggests that the instrument is complete 
without further indorsement and that the drawer-payee should recover as a 
holder in due course. This would seem to be the better view. See BRAN- 
NAN, op. cit., 49, 241. The other Lords, however, repudiate this view, and 
rely upon § 20 (1) of the Act, providing that a holder is prima facie author- 
ized to fill in blanks in the instrument. The space left above the indorsement 
is considered such a blank. The reason for requiring such a signature is 
not clear, but seems to rest in a confusion of the situations of an anomalous 
indorser, and an indorser-transferor. There is no reason why one who agrees 
to back an acceptor should not be held to his promise. The British court 
tries to reach this result in the face of Steele v. McKinlay, and attains it in 
the principal case by ruling that the anomalous indorser is liable to a drawer- 
payee who has filled in his own name above the indorsement. 

















CHaATTEL Mortcaces—Errect or FAmure To RENEW RECORD ON 
REMOVAL OF CHATTEL TO ANOTHER STATE. — The plaintiff, in Kansas, sold 
an automobile to W and took a chattel mortgage on it, which was recorded. 
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On June 1, W moved to Oklahoma with the car and on August 22 mort- 
gaged it to the defendant, who had no notice of the plaintiff’s mortgage. 
An Oklahoma statute provided that, when a mortgaged chattel is moved 
into the state, the previous record “ shall not operate as notice as against 
subsequent creditors, purchasers, mortgagees or incumbrancers for a longer 
period than one hundred and twenty days after such removal.” (1921 
Oxia. Comp. Srar., § 7651.) On October 15, with W’s consent, the de- 
fendant took possession of the automobile. The plaintiff’s mortgage had 
not been recorded in Oklahoma. In an action of replevin, judgment was 
given for the defendant, and the plaintiff appealed. Held, that since the 
defendant took possession at a time when there was no constructive notice 
of the plaintiff’s mortgage, his right was superior to that of the plaintiff. 
Judgment affirmed. Arnold v. Wittie, 227 Pac. 132 (Okla.). 

S mortgaged certain gin machinery to C in Texas, and recorded his mort- 
gage there. On July 14 this machinery was removed to Oklahoma, with 
the mortgagee’s consent, and there annexed to the realty. From June 15 
to November 22, A furnished lumber to S for use in connection with the 
gin property, for which he was entitled to a mechanic’s lien, under a 
statute providing that “such liens shall be preferred to all other liens or 
incumbrances which may attach to or upon such land, buildings or im- 
provements or either of them, subsequent to the commencement of .. . 
the making of any such repairs or improvements.” (1921 Oxia. Comp. 
Stat., § 7461.) A filed his lien statement on December 8, at a time when 
the Texas record of C’s mortgage had ceased to operate as constructive 
notice. (See 1921 Oxia. Comp. Stat., § 7651.) In an action by K, a real 
estate mortgagee, S, C, and A were made parties defendant, and the lower 
court rendered a decree establishing the priority of A’s claim over C’s. C 
appealed. Held, that since A’s lien statement was filed at a time when 
there was no constructive notice of C’s mortgage, A was entitled to priority. 
Decree affirmed. Continental Gin Co. v. Sims, 229 Pac. 818 (Okla.). 

Under statutes requiring a periodic refiling of chattel mortgage records, 
it has been held that if X mortgages chattels to Y, and within the period 
while the record of this mortgage is constructive notice, X mortgages to 
Z, who knows: nothing of Y’s interest, Z is not protected, although the record 
of Y’s mortgage is subsequently allowed to lapse. Meech v. Patchin, 14 
N. Y. 71 (see 1833 N. Y. Laws, c. 2790, § 3); Rockwell v. Humphrey, 57 
Wis. 410 (see 1858 Wis. Rev. Start., c. 45, § 5). And see Jones, CHATTEL 
MorteacEs, 5 ed., § 293. Z is not a subsequent incumbrancer, his right 
having accrued while the original record was operative. But the opposite re- 
sult is reached if Z buys from the mortgagor within the period of notice, but 
after that period has expired Q in good faith buys from Z. Dillingham v. 
Bolt, 37 N. Y. 198. On these principles it would seem that, in the Arnold 
case, the defendant was not a subsequent incumbrancer, since he acquired 
his rights within the period of constructive notice. The court apparently 
considered the assumption of possession analogous to a bona fide purchase 
after the expiration of the period. As no new party was involved, how- 
ever, and no new value given, the analogy breaks down. Lowe v. Wing, 56 
Wis. 31. So too, in the Gin Company case, it is difficult to find that A was 
a subsequent incumbrancer. The decision might be rested on a somewhat 
casuistic argument, that C’s incumbrance “ attached to the land ” only upon 
the annexation of the machinery to it on July 14, after A had begun fur- 
nishing lumber, and that. therefore the statute established A’s priority. But 
the case can be supported on more substantial grounds. When the machin- 
ery was annexed to the land, either it became a part of the realty and C 
retained merely a contract right, or C by permitting the annexation estopped 
himself to assert that it remained personalty. See Wickes Bros. v. Hill, 
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115 Mich. 333, 73 N. W. 375; Ice, Light & Water Co. v. Lone Star Engine 
& Boiler Works, 15 Tex. Civ. App. 694, 41 S. W. 835; Davenport v. Shants, 
43 Vt. 546. But cf. Snowden v. Craig, 26 Ia. 156. To require a prospec- 
tive incumbrancer of realty to search the chattel mortgage records seems 
unjustified; if he finds the real-estate record clear, he should get a lien on all 
the realty, and on all personalty that the owner is estopped to deny is realty. 


CHatTTtEL Mortcaces — VaLipiry oF UnrecorpeD Trust REcEIPT.— A 
manufacturer shipped a number of automobiles to a dealer, sending the ne- 
gotiable bills of lading, to the order of the dealer, with sight drafts attached, 
to the X Trust Co. The plaintiff corporation paid the drafts and instructed 
the X Co. to release the bills of lading to the dealer, having received from 
the dealer a trust receipt in which he agreed to hold the cars as the prop- 
erty of the plaintiff. This trust receipt was never recorded. The dealer 
became bankrupt. The referee in bankruptcy found that the plaintiffs title 
under the trust receipt could not prevail against the trustee in bankruptcy. 
The plaintiff petitioned for a review of the finding. Held, that, inasmuch 
as the plaintiff derived its title from the dealer, the trust receipt was, in 
effect, a chattel mortgage and, being unrecorded, was void as against the 
bankrupt’s estate. Findings affirmed. Jn re Schuttig, 1 F. (2d) 443 (D. 
N. J.). 

For a discussion of the principles involved, see NoTES, supra, p. 674. 


ConFLICT oF Laws —CONCLUSIVENESS OF FOREIGN JUDGMENT. — The 
plaintiff, as holder of a negotiable bill of lading, sued the defendant for the 
value of goods misdelivered by the defendant. The defendant pleaded a 
judgment in his favor in a suit brought by the plaintiff on the same cause 
of action in the Tribunal of Commerce of Paris. The plaintiff moved for 
judgment on the pleadings. Held, that since French courts do not regard 
American judgments as conclusive, by reciprocity the judgment of a French 
court is not final in courts of the United States. Motion granted. John- 
- ‘ Compagnie Générale Transatlantique, 206 N. Y. Supp. 413 (Sp. 

erm.). 

Following the lead of the English courts in reversing their earlier decisions, 
it is now generally held in the United States that a foreign judgment, if 
rendered by a court of competent jurisdiction and not fraudulently obtained, 
is conclusive. Ricardo v. Garcias, 12 Cl. & F. 368; Godard v. Gray, L. R. 
6 Q. B. 139; McDonald v. Grand Trunk R. R. Co., 71 N. H. 448, 52 Atl. 
982. Contra, Tremblay v. Aetna Life Insurance Co., 97 Me. 547, 55 Atl. 
509. See Story, Conriict or Laws, 8 ed., § 606. But under a decision 
of the United States Supreme Court, a judgment on a money claim of a 
foreign court which does not regard American decisions as conclusive will, 
by reciprocity, be reviewable in a court here. Hilton v. Guyot, 159 U. S. 
113. Cf. Ritchie v. McMullen, 159 U. S. 235; Alaska Commercial Co. v. 
Debney, 2 Alaska, 303. This rule prevails by code in some foreign coun- 
tries. See Ernest G. Lorenzen, “Enforcement of American Judgments 
Abroad,” 29 YALE L. J. 188, 199. The French courts go even further, 
and review on the merits all foreign judgments against Frenchmen. Court 
of Cassation, France, Jan. 14, 1901, Recueil Général des Lois et des Arréts, 
I, 128. See Frencu Crvit Cone, § 2123. See Piccott, FoREIGN JUDGMENTS, 
2 ed., 454. But the doctrine of reciprocity seems at variance with common- 
law principles of res judicata. The same reasons against retrying a case 
already decided by a regularly constituted tribunal apply whether or not 
that tribunal accords full credit to foreign judgments; the difficulty of pro- 
curing evidence, the impossibility of predicating unfairness merely on a 
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procedure different from that followed at common law, and the crowding 
of our courts with cases already fully litigated, are the same in either case. 
Cf. McDonald v. Grand Trunk R. R. Co., supra; Griswold v. Pitcairn, 2 
Conn. 85; In re Trufort, 36 Ch. D. 600. Reciprocity, as thus applied, 
really results in spitefully visiting upon one man retaliation for injustice 
done to another. Furthermore, it violates the principle that comity is a 
matter not for the courts to determine, but for the national government. 
See Bank of Augusta v. Earle, 13 Pet. (U. S.) 519, 589. See Story, Con- 
FLIcT OF Laws, 8 ed., § 38. The principal case is opposed to sound Eng- 
lish precedent. In re Trufort, 36 Ch. D. 600; Bergerem v. Marsh, 125 L. T. 
630. Cf. The Delta, 1 P. D. 393; Gould v. Gould, 235 N. Y. 14, 138 N. E. 


490. 


ConFiict or Laws — Powers or APPOINTMENT — MEANING oF “ WILL” 
AND “ Appoint.” — A testator, dying domiciled in New York, gave by his 
will a fund to trustees to pay the interest to his sister for life and to pay 
over the capital “in accordance with the appointment or provision of the 
last will and testament of my said sister.’ The donee died domiciled in 
California, leaving two wills and a codicil exercising the power of appoint- 
ment. The proper county in California refused probate to these wills and 
codicil on the ground of undue influence, in a proceeding in which the 
infant appointees under the will of the donee were not notified and did not 
appear. In a petition for an accounting by the trustee under the will of 
the donor of the power, in New York, the case was submitted to a referee, 
who declared that the decrees of the California court were binding on the 
courts of New York, and that distribution should be in accordance with the 
will of the donor as though the donee had died intestate. The appointees’ 
guardian opposed the motion for confirmation of the referee’s report. Held, 
that the courts of the donor’s domicil alone have jurisdiction to determine 
the validity and effect of a will purporting to exercise a power of appoint- 
ment. Motion denied and distribution suspended pending the outcome of 
probate in New York. Estate of Harriman (Surr. Ct., N. Y.), reported in 
N. Y. Law Journal, Jan. 5, 1925. 

For a discussion of the principles involved, see NoTEs, supra, p. 661. 


ConstTITUTIONAL Law — Due Process or Law —RicuHT To Kitt Deer 
DesTROYING Property.— The defendant, an employee of a farmer whose 
orchard had been seriously damaged by deer for several seasons, shot a doe 
in the orchard in order to protect the crop from damage. A Pennsylvania 
statute forbids the killing of female deer except in special open seasons. 
(1923 Pampn. Laws, 359, Art. v, §§ 502, 511.) From a conviction for its 
violation, the defendant appealed on the ground that the ‘statute violated the 
provision of the Pennsylvania constitution that “all men . . . have certain 
inherent and indefeasible rights, among which are those . . . of acquiring, 
possessing, and protecting property.” (Pa. Const., Art. I, §1.) Held, that 
the statute, in so far as it rendered the killing of deer in defense of prop- 
erty unlawful, is unconstitutional. Conviction reversed. Commonwealth v. 
Gilbert, 82 Leg. Intell. 46 (Pa. Co. Ct.). 

The state’s power to protect game by appropriate legislation is firmly 
established. Geer v. Connecticut, 161 U.S. 519. See TirepEMAN, Limita- 
TION OF PoLice Power, § 122f. The sovereign’s property interest in animals 
ferae naturae has been suggested as its basis. See Magner v. People, 97 
Ill. 320, 334. A broader and more satisfactory explanation is found in the 
state’s “ police power ” to conserve natural resources. See State v. Rodman, 
58 Minn. 393, 400, 59 N. W. 1098, 1099. See Noel Sargent, “ Conservation 
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and the Police Power,” 12 Int. L. Rev. 162, 169. Its exercise, however, is 
limited by the constitutional requirement of “due process.” See Coo.ey, 
CONSTITUTIONAL LIMITATIONS, 507. The game law in question, in so far 
as it denies an owner’s right to protect his property, is equivalent to a 
deprivation of whatever property is destroyed. But if this be incidental 
to a proper exercise of the “ police power,” it is clearly constitutional. See 
TIEDEMAN, op. cit., § 122. Moreover the owner need not be compensated. 
See FREUND, PoLice Power, § 513. This amounts to saying that game laws 
may protect deer at the expense of owners of property destroyed by them, 
within “reasonable” limits, which must vary with local conditions. See 
Barrett v. State, 220 N. Y. 423, 116 N. E. 99. Several courts have evaded 
this problem by construing game laws to permit the defense of property 
to be shown in excuse of their violation. Aldrich v. Wright, 53 N. H. 398; 
State v. Ward, 170 Ia. 185, 152 N. W. 501; State v. Burk, 114 Wash. 370, 
195 Pac. 16. 


CoNTEMPT — CRIMINAL CONTEMPT OF CouRT— POWER OF PRESIDENT 
To Parpon. — On a bill filed by the government according to the National 
Prohibition Law (1923 U. S. Comp. Stat. Supp., §§ 10138-1/2jj, 10138—1/2k, 
10138-1/2ll), an order was entered by a federal district court restraining 
the defendant from maintaining a liquor nuisance. Subsequently the court 
adjudged the defendant guilty of contempt of court for having violated the 
injunction, committed him for one year, and ordered him to pay a fine of 
$1000. The defendant now moves for a modification of this order, offering 
in evidence a pardon from the president forgiving the jail sentence. Held, 
that the president exceeded his constitutional authority in granting a pardon 
for even a criminal contempt of court. Motion denied. United States 
v. Grossman, 1 F. (2d) 941 (N. D. Ill.). 

The president has power to pardon “ offences against the United States, 
except in cases of impeachment.” See U. S. Const., Arr. II, § 2, cl. 1. A 
criminal contempt is not an “ offence” nor a “crime” within the meaning 
of the Fifth and Sixth Amendments. Jones v. Mould, 151 Ia. 599, 132 
N. W. 45; State v. Saunders, 66 N. H. 39, 25 Atl. 588. See Eilenbecker v. 
District Court of Plymouth County, 134 U. S. 31. However, the reasoning 
on which these cases rest cannot be applied to limit the pardoning power. 
Criminal contempts were pardonable at the time the Constitution was 
adopted. Phipps v. Earl of Anglesea, 1 P. Wms. 695; The King and Cod- 
rington v. Rodman, Cro. Car. I, 198. See 4 Brack. Comm., § 285. See 
also In re The Bahama Islands, [1893] A. C. 138, 144-149. The court 
passes over these cases and rests its decision on the ground that a crim- 
inal contempt of court is primarily an offense against the court and only 
indirectly an offense against the United States and that, considering the 
fundamental doctrine of separation of powers, the people could not have 
contemplated giving the president a power which would make it possible 
for him to thwart such an inherent power of the courts. Jn re Nevitt, 
117 Fed. 448, 456-461 (8th Circ.) (semble); Taylor v. Goodrich, 25 Tex. 
Civ. App. 109, 40 S. W. 515, 522-524; State v. Verage, 177 Wis. 
205, 320-328, 187 N. W. 830, 840-844 (semble). Contra, Ex parte 
Hickey, 4 Smedes & M. (Miss.) 751; Sharp v. State, 102 Tenn. 9, 
49 S. W. 752; State v. Sauvinet, 24 La. Ann. 119 (semble). See People v. 
Peters, 305 Ill. 223, 137 N. E. 118, commented on in 36 Harv. L. REv. 617. 
See, contra, 3 Op. Atty. GEN. 622; 4 Op. Atty. GEN. 458; Attorney General 
Daugherty, in the Craig Case (1924), unreported. See 2 Story, THE Con- 
STITUTION, 5 ed., § 1503. It is open to question whether the prevailing view 
that the power to punish contempts is “inherent ” in courts is historically 
accurate. See OswaLp, Contempt oF Court, 3 ed., 1-3; Joseph Henry 
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Beale, “Contempt of Court, Civil and Criminal,” 21 Harv. L. Rev. 161. 
It would seem doubtful whether the maxim, “ separation of powers,” should 
cut into the express grant of pardoning power if criminal contempts can 
fairly be brought within the terms of that grant. The phrase, “against the 
United States,” was added in the Committee on Style apparently without 
debate; it will not support much of an argument. See 2 FARRAND, RECorDS 
OF THE FEDERAL CONVENTION, 575, 509. ‘The Constitutional Convention 
voted down several proposals to limit the power, leaving it in terms prac- 
tically the same as that enjoyed by the King of England. See 2 Farranp, 
op. cit., 419, 426, 626-627; 3 ibid., 218, 302. On the other hand, the 
prevalent distrust of the federal judiciary would not have been likely to 
tolerate such an extension of the contempt power as has been exercised in 
recent years. See Mr. Justice Holmes, in Gompers v. United States, 233 
U. S. 604, 610-613. See Charles Warren, “ History of the Federal Judiciary 
Act of 1780,” 37 Harv. L. Rev. 49, 54-56. But see Wilbur Larremore, 
“ Constitutional Regulation of Contempt of Court,” 13 Harv. L. Rev. 615. 
If it could be shown that the contempt procedure is applied in the partic- 
ular class of cases as a device to punish crimes — as it really seems to be 
in the instant case — then there should be no doubt that the contempt was 
an “offence against the United States.” Indeed, such proof would bring 
the case within the scope of the Fifth and Sixth Amendments. See State 
v. Saunders, 66 N. H. 309, 85-87, 25 Atl. 588, 595; Davis v. Auld, 96 Me. 
550, 567-568, 53 Atl. 118, 121. See 5 Pomeroy, Equity JURISPRUDENCE, 
4 ed., § 1941. However, it must be admitted that the argument employed 
by the court in the instant case is the basis of a considerable body of 
authority restraining legislative regulation of contempt procedure. See Felix 
Frankfurter and James M. Landis, “ Power of Congress over Procedure in 
Criminal Contempts in ‘ Inferior’ Federal Courts,” 37 Harv. L. REv. roro, 
to12—1016; 36 Harv. L. Rev. tor2. 


CorPoRATIONS — NON-CUMULATIVE PREFERRED STOCK — NECESSITY OF 
Maxinc Up Unpaip PREFERRED DivipENDS BerorE Payinc ANY CoMMON 
Diviwenps.— The defendant corporation was organized under the New 
Jersey Corporation Act which provides that corporations may issue pre- 
ferred stock, “ and the holders thereof shall be entitled to receive and the 
corporations shall be bound to pay thereon a fixed yearly dividend, to be 
expressed in the certificate not exceeding eight per cent, before any divi- 
dends shall be set apart or be paid on the common stock.” (1896 N. J. 
Laws, 283.) The defendant’s charter provided for preferred and common 
stock. The preferred was to receive non-cumulative dividends at the rate 
of seven per cent, and it was further provided that after the payment of 
full dividends for any fiscal year on the preferred stock, any remaining 
surplus net profits for that year might be applied to dividends on the com- 
mon stock. Article 13 of the by-laws authorized the directors to set aside 
any net profits for additional working capital. For several years prior to 
1922, the corporation made profits which were placed in a working capital 
reserve, under this clause. Out of the 1922 earnings a dividend of seven per 
cent was paid on the preferred stock, and the directors were about to 
declare a dividend on the common stock out of the balance of the 1022 
earnings. The plaintiff, a preferred stockholder, sued to enjoin this pay- 
ment while earnings for previous years remained undistributed to the pre- 
ferred stockholders. From a decree granting the injunction, the defendant 
appealed. Held, that the provisions of the charter that dividends on common 
stock could be paid out of earnings for any fiscal year after the preferred 
dividends for that year had been paid did not authorize this payment when 
earned and available dividends on the preferred stock remained undistrib- 
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uted. Decree affirmed by equally divided court. Day v. United States 
Cast Iron Pipe and Foundry Co., 126 Atl. 302 (N. J.). 

The rights of stockholders are contractual and depend on the particular 
corporate charter under which the stock is issued. Schwarzwaelder v. Insur- 
ance Co., 59 N. J. Eq. 589, 44 Atl. 769. See THompson, CoRPORATIONS, 
2 ed., § 3604. But the decisions have attached a definite and uniform 
meaning to the phrase “ non-cumulative preferred stock.” See A. A. Berlé, 
“Non-Cumulative Preferred Stock,” 23 Cort. L. Rev. 358. In 1908 it was 
held permissible under the same charter here in question to make up unpaid 
preferred dividends out of accumulated earnings despite the objection of 
common stockholders. Bassett v. United States, etc., Co., 75 N. J. Eq. 530, 
73 Atl. 514; Moran v. United Siates, etc., Co., 123 Atl. 546 (N. J.). Cf. 
Hazeltine v. R. R. Co., 79 Me. 411, 420, 10 Atl. 328, 331-332. See THompP- 
SON, CORPORATIONS, 2 ed., § 5351. A New Jersey statute, enacted after this 
corporation was formed, and not construed to be retroactive, provides that 
dividends on non-cumulative preferred stock must be set aside or paid be- 
fore any dividends may be paid on the common stock. See 1910 N. J. 
Comp. STat., 1609. The lower court construed the statute under which 
the defendant corporation was formed to require that unpaid preferred 
dividends be made up before the payment of any common dividends. Day 
v. United States, etc., Co., 123 Atl. 546 (N. J.). The court in the present 
case thought that the charter, construed in the light of the Corporation Act, 
made the same requirement. This goes beyond the Bassett case, in holding 
that it is not only permissible but obligatory to make up unpaid preferred 
dividends before any common dividends be distributed. The court seems to 
regard these unpaid dividends as funds belonging to the preferred stock- 
holders, borrowed by the corporation. Carried to its logical conclusion this 
means that the preferred surplus fund must not be diminished by operating 
deficits until the common surplus fund has been exhausted. And on dis- 
solution the preferred stockholders may require a distribution to them of the 
entire preferred surplus fund. See A. A. Berlé, supra, 23 Cor. L. Rev. 358. 


DaMacES —InjJuRIES FROM NeERvous SHOcK—JINyjuRIES TO THIRD 
PERSON aS CAUSE oF SHOcK.— The defendant assaulted the plaintiff’s 
father. The plaintiff was standing nearby and saw the assault, and thereby 
suffered a nervous shock, resulting in a miscarriage. The defendant did not 
know of the plaintiff's presence or condition. The plaintiff brought an 
action, obtained a verdict, and appealed from a judgment setting it aside. 
Held, that the plaintiff may recover for the physical consequences of a 
nervous shock induced by the defendant’s assault upon her father, though 
the defendant was unaware of the plaintiff’s presence. Judgment reversed 
and the verdict reinstated. Lambert v. Brewster, 125 S. E. 244 (W. Va.). 

The defendant’s servant left a motor truck standing in the street. The 
truck began to move, and struck the plaintiff’s child. The plaintiff’s wife 
was standing nearby where she was in no personal danger, but her fright 
because of the injury to her child resulted in her death ten days later. The 
plaintiff sued under Lord Campbell’s Act. The lower court held that he 
could not recover if the death resulted from fear of injury to the child. 
The plaintiff appealed. Held, that the plaintiff could recover if the death 
of the wife resulted from reasonable fear of harm to herself or her child. 
Hambrook v. Stokes Bros., 158 L. T. 407 (C. A.). 

The leading case allowing recovery for physical injuries induced by fright 
or nervous shock without impact, caused by the negligence of the defendant, 
included a dictum that such recovery was allowed only where the plaintiff 
was put in fear of personal injury to himself. See Dulieu v. White & 
Sons, [1901] 2 K. B. 669, 675. This limitation on recovery for injuries 
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induced by fright has been applied in several jurisdictions. Sanderson y. 
N. Pac. Ry. Co., 88 Minn. 162, 92 N. W. 542; Mahoney v. Dankwart, 108 
Ia. 321, 79 N. W. 134; So. Ry. Co. v. Jackson, 146 Ga. 243, 91 S. E. 28. 
A fortiori recovery is denied in jurisdictions where injuries arising from 
fright or nervous shock are not actionable. C.C.C. & St. L. Ry. Co. 
v. Stewart, 24 Ind. App. 374, 56 N. E. 917; Phillips v. Dickerson, 85 Ill. 
11; McGee v. Vanover, 148 Ky. 737, 147 S. W. 742. The better view, 
however, would allow recovery if the acts of the defendant were such as to 
cause reasonable fear in a bystander, whether it be fear of personal harm 
or of injuries to another. Hill v. Kimball, 76 Tex. 210, 13 S. W. 50. Cf. 
Pugh v. London etc. Ry. Co., [1896] 2 Q. B. 248. Some courts, as that in 
the first of the instant cases, attach importance to the fact that the injury 
to the third party was intended. Jeppsen v. Jensen, 47 Ut. 536, 155 Pac. 
429. But there seems no reason in theory why injury resulting from 
negligence should not be treated the same. The decisions in the instant cases 
may help remedy the effects of the unfortunate dictum in Dulieu v. White. 
See A. H. Throckmorton, “ Damages for Fright,” 34 Harv. L. REv. 260; 
F. M. Burdick, “Tort Liability for Mental Disturbance and Nervous 
Shock,” 5 Cor. L. Rev. 179; H. F. Goodrich, “ Emotional Disturbance as 
Legal Damage,” 20 Micu. L. Rev. 497; P. A. Moses, “ Are Bodily Injuries 
Resulting from Nervous Shocks Actionable? ” 20 Nat. Corp. REP. 81, 117. 


EASEMENTS — PRIVATE CEMETERIES — WHAT CONSTITUTES ABANDON- 
MENT OF PrivATE CEMETERY. — The plaintiff's grandfather set apart a por- 
tion of his farm, which was emploved as a family burial ground. The 
farm was conveyed, by deeds without reservation of this plot, through 
several owners, to the defendant. For more than twenty years, the plaintiff 
had given the plot no care, and it had entirely lost everything marking it as 
a burial ground. The defendant commenced excavations on its land, and 
unearthed the bones of several of the plaintiff’s relatives. The plaintiff 
brought suit for an injunction against further disturbance of the graves, 
and for damages. The trial judge directed a verdict for the defendant. 
The plaintiff appealed. Held, that the facts proved did not show an aban- 
donment of the graveyard, which could be effectuated only by the removal 
of the bodies; but that the plaintiff could be estopped to claim damages, 
and that on that account the defendant might not be liable if without notice 
of the existence of a graveyard. Reversed and remanded. Frost v. Colum- 
bia Clay Co., 124 S. E. 767 (S. C.). 

The consent of the owner of land to its use as a public burying ground, 
accompanied by its use for that purpose, works a dedication of it to the 
public, giving the public an easement. Badeaux v. Ryerson, 213 Mich. 642, 
182 N. W. 22; Tracy v. Bittle, 213 Mo. 302, 112 S. W. 45; Kelley v. Tiner, 
ot S. C. 41, 74 S. E. 30. Purchasers of the land take subject to this right. 
Roundtree v. Hutchinson, 57 Wash. 414, 107 Pac. 345. A similar easement 
in a private family graveyard has been recognized. Himes v. State, 126 
Tenn. 1, 149 S. W. 1058. See May v. Belson, 10 Ont. L. R. 686, 692. 
Contra, Wooldridge v. Smith, 243 Mo. 190, 147 S. W. 1019. There is an 
implied reservation of such an easement in a grant of the land, on the 
ground, it seems, that it is an apparent easement, of which a purchaser. 
would have notice, from the presence of the graves. See Hines v. State, 
126 Tenn. 1, 4, 149 S. W. 1058, 1059. In the present case there seems no 
basis for such an implied reservation, in the absence of actual notice, since 
the existence of the graveyard was no longer apparent. Also, this grave- 
yard might well be said to have been abandoned, being no longer used or 
recognized as a place of burial. Cf. Campbell v. City of Kansas, 102 Mo. 
326, 13 S. W. 897. But there is some support for the court’s position that 








t 








See ee Se re ae ee 


RECENT CASES 689 


a graveyard may only be abandoned by the removal of the bodies. See 
Bitney v. Grim, 73 Ore. 257, 262, 144 Pac. 490, 491. 


Equity — Lorp Carrns’ AcT— STATUTORY JURISDICTION OF MopERN 
Courts oF Equity To AWARD Prospective Damaces.— The defendant 
threatened to erect a new building on land adjacent to buildings owned by 
the plaintiff. The lower court found that the defendant’s structure, when 
completed, would create an actionable interference with the plaintiff’s lights, 
that no such interference had yet taken place and that the interference, 
when the building should be completed, would be small and adequately 
compensated by damages. Lord Cairns’ Act provides that where chancery 
has jurisdiction to grant an injunction, it may, in its discretion, award 
damages to the party injured in substitution therefor. (21 & 22 Vict., c. 
27, $2.) The lower court, feeling bound by authority, held that it had 
no jurisdiction to assess damages, and granted an injunction. The defend- 
ant appealed to the House of Lords. Held, that Lord Cairns’ Act gives 
jurisdiction to chancery to award prospective damages, in lieu of an in- 
junction, for a wrongful act threatened but not yet committed. Decree 
reversed. Leeds Industrial Co-operative Society, Lid. v. Slack, [1924] A. C. 
851. 

For a discussion of the principles involved, see Notes, supra, p. 667. 


Equity — SUPERIORITY OF EQUITIES WHERE PURCHASER OF LAND Pays 
Price IN Escrow But Has Not RecelIvep Lecat Tite. — The plaintiff 
joined with others to form a syndicate owning certain lands. One member 
of the syndicate was made trustee with power to sell for the benefit of the 
syndicate. The trustee subsequently agreed in writing to sell certain land 
to the defendant, the entire purchase price to be put in escrow. The pur- 
chase price was to be paid to the trustee on the receipt by the escrow bank 
of the trustee’s deed of conveyance. After the purchase price was deposited 
and before the deed was delivered in escrow, the plaintiff filed a bill against 
the trustee, the rest of the syndicate and the purchaser, alleging an attempt 
by the trustee and his associates to defraud him of his interest. A motion 
to dismiss the plaintiff’s bill was granted, and he appealed. Held, that the 
purchaser after depositing the purchase price in escrow was “ entitled to the 
position of a good-faith buyer ” and had an equity superior to the plaintiff’s. 
Judgment affirmed. Fuller v. Peabody, 1 F. (2d) 965 (6th Circ.). 

A purchaser of land is not protected against the assertion of a pre- 
existing equity if he receives notice of it at any time before the conveyance 
is executed, although he has paid the purchase price before notice. Lowis- 
ville & Nashville R. R. Co. v. Boykin, 76 Ala. 560; More v. Mayhow,ga 
Ch. Cas. 34. See Scott, Cases oN Trusts, 669. But see Saperstein v. 
Mechanics Savings Bank, 228 N. Y. 257, 260, 126 N. E. 708, 709. How- 
ever, if the prior equitable owner by his conduct encourages the belief that 
the trustee is the absolute beneficial owner, he will be estopped to assert 
his interest as against a subsequent purchaser who has acted in reliance. 
Wilson v. Hicks, 40 Ohio St. 418; Leach v. Ansbacher, 55 Pa. St. 85; Rice 
v. Rice, 2 Drew. 73. The plaintiff in the instant case by consenting to the 
trustee’s power to sell the land could not assert his equitable interest as 
cestui que trust against a subsequent equitable interest in a purchaser. But 
he could rescind the transaction by showing that the trustee obtained the 
authorization by fraud. The trustee’s conduct would not estop the cestui. 
Capell v. Winter, [1907] 2 Ch. 376. See Jenkinson v. N.Y. Finance Co., 
79 N. J. Eq. 247, 257, 82 Atl. 36, 41. Contra, Lloyds Banking Co. v. Jones, 
29 Ch. D. 221. Cf. Foster v. Jeffers, 140 Tenn. 446, 205 S. W. 122. See 
21 Harv. L. Rev. 53. A purchaser who deposits the purchase price in 
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escrow and receives notice before the conveyance is made, has no better 
claim than one who gives value to the trustee himself. However, if the 
deed had been executed and delivered to the escrow bank before the pur- 
chaser had received notice of the prior equity, perhaps the purchaser should 
prevail. See Dodds v. Hills, 2 H. & M. Ch. 424, 427. See Ames, Essays 
oN Lecat History, 257. See 1 Harv. L. Rev. 5. The purchaser by getting 
the deed out of escrow would not be participating in any breach of trust, 
since the delivery of the deed to the purchaser is a mere formality. See 
Duff v. Randall, 116 Cal. 226, 48 Pac. 66. In the principal case the 
allegations of fraud in the bill seem to call for the opposite result. 


Joint TorTFEASORS — INDEPENDENT Acts CAUSING A SINGLE INJURY. — 
An action for wrongful death was brought against a railway corporation and 
the operators of a stage line. The plaintiff’s intestate was a truck driver 
on the stage line and was killed while driving a truck across a dangerous 
crossing of the defendant railroad. The complaint alleged that the accident 
was due to defective brakes on the truck, long hours of employment without 
sufficient opportunity for sleep, and the negligent failure of the railroad 
engineer to blow the whistle. The defendants claimed misjoinder of parties, 
and the trial court dismissed the complaint. The plaintiff appealed. Held, 
that since the defendants had no community of purpose, they were not joint 
tortfeasors and were misjoined in the complaint. Case remanded with leave 
to amend. White v. Arizona Eastern R. R. Co., 229 Pac. tor (Ariz.). 

Where defendants act in concert and in the furtherance of a common 
purpose, all the courts agree that they are jointly liable in the same action. 
Williams v. Sheldon, 10 Wend. (N. Y.) 654. See Clark v. Newsam, 1 Exch. 
131, 140. But if the acts of the defendants are unconnected except as they 
concur to produce a single injury, some courts do not impose joint liability. 
Sellick v. Hall, 47 Conn. 260. They reason that it is the act and not the 
injury which creates the liability. See Dickson v. Yates, 194 Ia. g10, 914, 
188 N. W. 948, 951. And yet the cause of action for negligence exists only 
from the time of injury. Backhouse v. Bonomi, 9 H. L. Cas. 503. Cf. 
Reilly v. Sicilian Co., 170 N. Y. 40, 62 N. E. 772. In cases where the 
several defendants have each caused distinct injuries, they should not be 
jointly liable. See 23 Harv. L. Rev. 406. If, however, the defendants, 
although acting independently, cause the plaintiff a single inseparable harm, 
each of them should be answerable for the total damage. Slater v. Mer- 
sereau, 64 N. Y. 138. Cf. Brown v. Thayer, 212 Mass. 392, 99 N. E. 237. 
That the negligent acts were successive instead of simultaneous should not 
be significant. Cf. Carlton v. Jackson, 183 Mo. App. 613, 167 S. W. 670; 
Consolidated Ice Machine Co. v. Kifer, 134 Ill. 481, 25 N. E. 799; Oulighan 
v. Butler, 189 Mass. 287, 293, 75 N. E. 726, 728. The decided weight of 
authority imposes joint liability without requiring a unity of purpose. 
Corey v. Havener, 182 Mass. 250, 65 N. E. 69; Matthews v. Delaware Ry., 
56 N. J. L. 34, 27 Atl. 919. See 1 BEVEN, NEGLIGENCE, 3 ed., 77; COOLEY, 
Torts, 3 ed., 246. To refuse to permit joinder here is to impose upon the 
plaintiff an additional burden in favor of the wrongdoer. See Cuddy v. 
Horn, 46 Mich. 596, 603, 10 N. W. 32, 34. 


JUDGMENTS — ASSIGNMENT OF JUDGMENT INCLUDES ASSIGNMENT OF 
THE Cause or Action. — A decree was rendered in favor of A against the 
plaintiff, and pending appeal was assigned for value to B and C. After 
words of absolute assignment the instrument contained the following: “ and 
authorize the said” B and C “to collect the same in the event said decree 
be affirmed by the Supreme Court.” The decree was reversed, and at the 
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second trial another decree was entered in favor of A. This decree A 
assigned gratuitously to D. The plaintiff paid B and C, taking a bond of 
indemnity. D instituted proceedings to collect the amount of the second 
decree, and the plaintiff filed a bill to enjoin D from prosecuting her suit, 
or in the alternative for judgment against B and C on their bond. From 
an order sustaining demurrers to the bill, the plaintiff appealed. Held, that 
the court of equity had jurisdiction to prevent multiplicity of actions; and 
that the assignment of the first decree to B and C entitled them to the 
proceeds of the second. Order reversed. Humphreys County v. Cashin, 
tor So. 571 (Miss.). 

The assignment of a judgment carries with it, as incidental to the judg- 
ment, the right to enforce it by any supplementary proceedings that would 
have been available to the assignor. Barker v. Guilliam, 5 Ia. 510; Sweet 
v. Converse, 88 Mich. 1, 49 N. W. 899; Bolen v. Crosby, 49 N. Y. 183. 
These supplementary rights are securities for the judgment debt. Authori- 
ties are divided on the question whether the assignee may sue a sheriff for 
neglect of his official duties, through which the assignor’s rights have been 
impaired. Commonwealth v. Wampler, 104 Va. 337, 51 S. E. 737. Cf. 
Citizens’ Nat. Bank v. Loomis, too Ia. 266, 69 N. W. 443. See 19 Harv. 
L. Rev. 218. While it is arguable that these rights against third persons 
are not such incidents of the principal debt as should pass by assignment 
of it, this can hardly be said of the original cause of action. An assign- 
ment of the judgment would seem to include an assignment of that which 
has become, at least temporarily, merged in it. King v. Miller, 53 Ore. 53, 
97 Pac. 542. See Bolen v. Crosby, supra, 187. And see 2 FREEMAN, JUDG- 
MENTS, 4 ed., § 431. But cf. Vila v. Weston, 33 Conn. 42. The court in 
the present case properly disregarded the conditional form of the assign- 
ment. The assignor probably intended merely to guard himself against 
an implied warranty that the decree would be paid. 


JUDGMENTS — Res JUDICATA— JUDGMENT AS BAR TO ACTION FOR 
DAMAGE PREVIOUSLY SUSTAINED. — A was wrongfully occupying land owned 
by B. Although B was entitled to possession, A was entitled to the crops. 
B destroyed the crops, and A brought suit. B counterclaimed for the 
rental value of the land for that year and succeeded in thus reducing the 
amount of A’s recovery. B then brought action for the rental value of 
the land during the prior years of A’s occupancy. A pleaded B’s successful 
counterclaim as a bar to this action, urging that B should at that time have 
sought full damages to the date of the suit. From a judgment for the 
plaintiff, the defendant appealed. Held, that the rents for each year con- 
stitute separate and distinct causes of action, since separate proof would be 
required to determine the value of the premises during the different periods 
0 Vo Judgment affirmed. Johnson v. Johnston, 230 Pac. 480 

a.). 

A man may not make the courts an instrument by which to harass another 
by oppressive litigation. And the limited time at the disposal of the courts 
may not be expended in repeated adjudications of a single question between 
the same parties. When, therefore, a wrong or a series of similar wrongs 
is committed, the injured party must bring his action for all damage suffered 
to the date of his writ. See 1 Sepcwicx, DamacEs, 9 ed., § 84a; 2 BLAck, 
JupcMENTs, 2 ed., § 731. As to these wrongs he has but “one day in 
court ” and the facts establishing them, when once proved, are res judicata. 
The present case is not removed from the operation of this rule by the fact 
that the evidence required to prove the damage suffered varied from year 
to year, since the evidence of the occupation itself, which gave rise to the 
right of action, would remain substantially the same. The present decision 
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seems without support in authority. Pierro v. St. Paul etc. R. R. Co., 37 
Minn. 314, 34 N. W. 38. Cf. Stewart v. Dent, 24 Mo. 111. 


NuISANCE — Equity . JURISDICTION — ENJOINING BUSINESS VIOLATING 
ZONING ORDINANCE AS PusLic NuIsANce. — A zoning ordinance of the city 
of New Orleans forbade business establishments in a certain residential 
district. The sole penalty provided by statute for the violation of such 
ordinances is a maximum of twenty-five dollars fine and imprisonment for 
thirty days. The defendant established within the prohibited district a 
clothing store which the city sought to have enjoined as a public nuisance. 
The court below dismissed the bill for lack of jurisdiction. The plaintiff 
appealed. Held, that the establishment was a nuisance and that its crim- 
inal character did not preclude equitable relief. Judgment annulled. City 
of New Orleans v. Liberty Shop Ltd., 101 So. 798 (La.). 

Despite statements to the contrary the jurisdiction of equity to enjoin 
a public nuisance appears to be of comparatively recent origin. See Henry 
Schofield, “ Equity Jurisdiction to Abate and Enjoin Illegal Saloons as 
Public Nuisances,” 8 Int. L. Rev. 19. Cf. State v. Woolfolk, 269 Mo. 380, 
190 S. W. 877, 878. The criminal character of the nuisance has not pre- 
vented the exercise of this jurisdiction even where no criminal prosecution 
has been attempted and irreparable injury is not threatened. McNulty v. 
State, go Okla. 267, 217 Pac. 467; Edison v. Ramsey, 146 Ga. 767, 92 S. E. 
513. Other courts, proceeding on what are submitted to be sounder prin- 
ciples, have used this powerful remedy with caution, requiring inadequacy 
of the legal remedy and irreparable injury. State v. Iden, 221 S. W. 781 
(Mo. App.); City of San Antonio v. Schutte, 246 S. W. 413 (Tex. Civ. App.). 
The legislature may create statutory nuisances which the courts may enjoin. 
Mugler v. Kansas, 123 U. S. 623; United States v. Reisenweber, 288 Fed. 
520 (2nd Circ.). But see Hedden v. Hand, 90 N. J. Eq. 583, 107 Atl. 285. 
The legislature can legalize a common-law nuisance. State v. Riggs, 91 
N. J. L. 456, 106 Atl. 216. The power of equity is properly exercised in 
the vast number of cases where prompt action is necessary to protect the 
social and property interests involved. But in the present case the remedy at 
law seems adequate. Indeed it is arguable that the statutory punishment 
was intended to be the only one. To say as the court does that this 
establishment is a public nuisance, if for no other reason than because it is 
an example of defiance of the municipal government, appears to be making a 
novel and dangerous extension of the doctrine of nuisance. See State v. 
Barry, 217 S. W. 957 (Tex. Civ. App.). Cf. Ex parte Wood, 227 Pac. 908 
(Cal.); Edwin S. Mack, “ The Revival of Criminal Equity,” 16 Harv. L. 
Rev. 389. It has been argued, however, that zoning ordinances may be 
construed as creating new types of nuisances even in the absence of the 
usual features of a nuisance. See Alfred Bettman, “ Constitutionality of 
Zoning,” 37 Harv. L. Rev. 831, 836. 


PATENTS — INFRINGEMENT — ASSIGNOR OF PATENT Not EsToPPED BY 
BroaD PATENT CLAIMS FROM SHOWING THE Prior STATE OF THE ArT. — One 
O’Conor devised a process by which paper could be made into insulating 
material. The novelty of the invention lay in the treatment of coated 
layers of paper by two applications of heat and pressure. Before the 
process was patented, O’Conor assigned his invention to the Westinghouse 
Company, for whose benefit he secured a patent. The claims allowed by 
the Patent Office were not all limited in terms to a two-step process. Later 
O’Conor and some associates organized the Formica Company, which man- 
ufactured by a single-step process insulating material similar to that of the 
Westinghouse Company. The latter company brought the present action 
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against the Formica Company for infringement. The District Court dis- 
missed the bill because of the complainants’ laches. The Circuit Court of 
Appeals found no laches, but found that. those claims of the Westinghouse 
Company not based on a two-step process were invalid for lack of in- 
vention. The Supreme Court allowed a writ of certiorari. Held, that the 
defendant is not estopped by O’Conor’s assignment to show by the state 
of the art at the time the patent was granted that it covered only the two- 
step process. Judgment affirmed. Westinghouse Electric Manufacturing Co. 
v. Formica Insulation Co., U. S. Sup. Ct.,.Oct. Term, 1924, No. 102. 

A patent is assignable by an instrument in writing. See U. S. Rev. Srar., 
§ 4898, 1918 U. S. Comp. Srat., § 0444; WALKER, THE LAw oF PATENTS, 5 
ed., § 274. The assignment is legal though the instrument is not under seal. 
Gottfried v. Miller, 104 U. S. 521. Yet the principles of estoppel by deed 
have been applied to the transfer of patent rights on an analogy to real 
property. Littlefield v. Perry, 21 Wall. (U.S.) 205; Babcock v. Clarkson, 63 
Fed. 607 (1st Circ.). It is settled that the assignor of a patent is estopped 
to set up the invalidity of the patent against one who claims under the 
assignment. Woodward v. Boston Lasting Mach. Co., 60 Fed. 283 (1st 
Circ.); Babcock v. Clarkson, supra; Noonan v. Chester Park Athletic Co., 
99 Fed. 90 (6th Circ.). The Circuit Court of Appeals for the Seventh Cir- 
cuit has carried the analogy as far as to exclude evidence of the prior state 
of the art, introduced to narrow or construe the claims. Siemens-Halske 
Electric Co. v. Duncan Electric Co., 142 Fed. 157 (7th Circ.). See Foltz 
Smokeless Furnace Co. v. Eureka Smokeless Furnace Co., 256 Fed. 847 
(7th Circ.) ; Chicago Co. v. Pressed Steel Car Co., 243 Fed. 883 (7th Circ.). 
The weight of authority in the Circuit Courts of Appeal is, however, with 
the principal case, the first to raise the question before the Supreme Court. 
Standard Plunger Elevator Co. v. Stokes, 212 Fed. 941 (2d Circ.); Leader 
Plow Co. v. Bridgewater Plow Co., 237 Fed. 376 (4th Circ.). Because of 
the difficulty in determining just what portion of the field of the useful 
arts is marked off by a patent, the mode of demarcation used in the present 
case seems valuable. If the assignor has actually misrepresented the scope 
of his claims to the assignee, who purchased in reliance, the assignor might 
be estopped by conduct to show that the patent was more restricted than 
he had represented. 


PusLic OrricE — REMEDIES FOR IMPROPER REMOVAL — ManDAMUS — 
UO WaRRANTO. — The plaintiff was duly elected to the city council of 
lympia, Washington. The mayor of the city refused to let the plaintiff per- 
form his duties after he had held office for some time, on the ground that the 
plaintiff had moved from the ward which he represented. A statute pro- 
vided that such a removal should create a vacancy in the office. The 
plaintiff brought this action of mandamus to compel the mayor to permit 
him to continue in office. The petition was dismissed on the pleadings, 
and the plaintiff appealed. Held, that wherever title to office is involved 
and it is necessary to determine from facts outside the pleadings who 
is entitled, quo warranto rather than mandamus is the proper remedy. 
Judgment affirmed. State ex rel. Forstell v. Otis, 230 Pac. 415 (Wash.). 
Ordinarily, where title to an office is in question, quo warranto rather 
than mandamus is the proper remedy. French v. Cowan, 79 Me. 426, 10 
Atl. 335; Butler v. Pawtucket, 22 R. I. 249, 47 Atl. 364. Cf. Keough v. 
Holyoke, 156 Mass. 403, 31 N. E. 387. Mandamus, however, will lie where 
the claimant has a clear prima facie title to the possession of an office, and 
there is no adverse claimant in possession. Eaton v. Burke, 66 N. H. 306, 
22 Atl. 452; Booten v. Pinsen, 77 W. Va. 412, 89 S. E. 985; State v. 
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Smith, 43 Okla. 231, 142 Pac. 408. It is also generally held that, in order 
for a claimant to maintain quo warranto, the respondent must be in pos- 
session of the office sought. The Queen v. Pepper, 7 Ad. & E. 745; State 
v. Mayor etc. of Bayonne, 58 N. J. L. 325, 33 Atl. 734. In the present case 
the plaintiff seeks to be reinstated in an office to which he was properly 
elected and to which he still has a clear prima facie title since there has 
been no adjudication of the fact of his removal from the ward. As there 
is no other present incumbent, unless the plaintiff can maintain mandamus, 
he apparently has no sure remedy. It has been held that the necessity of 
a prompt settlement of such disputes will justify mandamus, even though 
quo warranto be the more appropriate action. Keough v. Holyoke, supra. 
See 24 Harv. L. Rev. 313, 314. 


RAILROADS — FORECLOSURE OF RAILROAD MortcAGes — RicHT oF PUBLIC 
TO HEARING BEFORE DECREE AUTHORIZING JUNKING.— In a proceeding to 
foreclose a railroad mortgage, the lower court decreed that the railroad 
property be sold in not fewer than three, or more than twenty fixed parcels, 
or in combinations of these. The smallest of these parcels consisted of 
about eight miles of railroad without terminal facilities or equipment. The 
attorney general, on behalf of the people, moved for leave to file an inter- 
vening petition to modify the decree. Upon denial of his motion he sued 
out a writ of error. Held, that since the purchasers of separate parcels 
would take the railroad property affected with the public interest in con- 
tinued operation of the road, the public interest was not affected by the 
decree and the attorney general, therefore, had no right to intervene. Decree 
oe Cll) Equitable Trust Co. v. Chicago, P. & St. L. R. R. Co., 145 N. E. 
290 (Ill.). 

Courts have long recognized a public interest in the continued operation 
of railroads. Gates v. Boston & N.Y. Air Line R. R. Co., 53 Conn. 333, 
5 Atl. 695. See D., X. & B. R. R. Co. v. Lewton, 20 Ohio St. 401, 412. 
They impose a correlative public duty upon railroads, and may issue man- 
damus to compel operation. R. R. Comm’rs v. P. & O. C. R. R. Co., 63 
Me. 269; Potwin Place v. Topeka Ry. Co., 51 Kan. 609, 33 Pac. 309. Cf. 
Brooks-Scanlon Co. v. R. R. Commission, 251 U. S. 396. See 5 THompson, 
CorPoRATIONS, 2 ed., §§ 5727, 5730. Or they may enjoin dismantling. State 
v. D.C. M. & T. Ry. Co., 53 Kan. 377, 36 Pac. 747; State v. E., O. & W. 
Ry. Co., 108 Tex. 239, 191 S. W. 560. In the foreclosure of railroad mort- 
gages, where sound discretion presumably dictates the form of decree of 
sale, courts avoid whenever possible a decree indirectly authorizing aban- 
donment of the road. Low v. Blackford, 87 Fed. 392 (4th Circ.). See P. 
& S. R. R. Co. v. Thompson, 103 Ill. 187, 208. See 3 THompson, op cit., 
§ 2686; Jones, CorpoRATE Bonps & Mortcaces, 3 ed., § 634a. On the 
other hand, where a railroad cannot be operated except at a loss, they gen- 
erally decree its sale as junk. Jowa v. Old Colony Trust Co., 215 Fed. 
307 (8th Circ.); Gilchrist v. Waycross St. & Suburban Ry. Co., 246 Fed. 
952 (S. D. Ga.). This is proper enough where the public is represented 
before the court. N. Y. Trust Co. v. Portsmouth & Exeter St. Ry. Co., 
192 Fed. 728 (D. N. H.); Potter Matlock Trust Co. v. Warren County, 182 
Ky. 840, 207 S. W. 709. But to render such a decree without even hearing 
the public seems to belie the professed solicitude for the public interest. 
As the dissenting judge pointed out, a sale in twenty parcels necessarily 
meant abandonment, for the independent purchasers could not be compelled 
to run a railroad. Two courts have held, in cases closely resembling the 
present one, that a court lacks jurisdiction ‘thus to destroy, without hearing, 
the public’s interest in the continued operation of a railroad. People v. 
Colorado Title & Trust Co., 65 Colo. 472, 178 Pac. 6; State v. Bullock, 78 
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Fla. 321, 82 So. 866, aff'd in 254 U. S. 513; Anderson v. Central Trust Co., 
79 Fla. 851, 85 So. 151. Cf. South Carolina v. Jack, 145 Fed. 281 (4th 
Circ.); State v. Farmer’s Loan & Trust Co., 81 Tex. 530, 17 S. W. 60. 
But if the question is one of discretion rather than jurisdiction, then the 
instant decision invites criticism as an abuse of discretion. 


TorTS — CONTRIBUTORY NEGLIGENCE — RECOVERY BY PARENT FOR IN- 
JURIES OR DEATH OF CHILD UNLAWFULLY EmPLoyeD.—A West Virginia 
statute prohibits the employment of children under sixteen in mines, and 
further provides that its violation renders the employer liable to fine or 
imprisonment (1923 W. Va. Cope, c. 15 H, §§ 72, 74d.) The defendant 
mining company, with the plaintiff's consent, employed the plaintiff’s fifteen- 
year-old son as a “trapper” in its mine. Subsequently, and unknown to 
the plaintiff, it employed the boy as a “ snapper,” a much more dangerous 
occupation. While so engaged, he was killed by the negligent act of a fellow 
workman. The plaintiff brought action for the death of his son, alleging 
the facts stated above. The defendant demurred to the declaration on the 
ground that the plaintiff’s consent to the unlawful employment barred the 
recovery of which he would be beneficiary. The demurrer was overruled, 
and the defendant appealed. Held, that since the death was caused by 
negligence of the defendant other than the unlawful employment, the plain- 
tiff’s consent was not a proximate cause of his son’s death. Ruling affirmed. 
Wills v. Montfair Gas Coal Co., 125 S. E. 367 (W, Va.). 

Another recent West Virginia case reaches the same result. IJrvine v. 
Union Tanning Co.; 125 S. E. 110 (W. Va.). 

The civil liability imposed upon employers violating statutes such as 
that cited is in the nature of a penalty attaching to socially undesirable 
conduct. It is not dependent on the actual negligence of the employer. 
His illegal conduct is generally said to be “negligence per se.” Evans v. 
Dare Lumber Co., 174 N. C. 31, 34, 93 S. E. 430, 432; Faiola v. Calderone, 
275 Pa. St. 303, 307, 119 Atl. 539, 540; Terry Dairy Co. v. Nalley, 146 Ark. 
448, 455, 225 S. W. 887, 889. But to permit recovery by the plaintiff 
parent where his consent to the unlawful employment has rendered him a 
party to the wrong would be repugnant to the policy of the statute. The 
parent may not make his own wrong the basis of his recovery. Cincinnati 
Times Star Co. v. Clay’s Adm’r, 195 Ky. 465, 243 S. W. 16; Hetzel v. 
Wasson Piston Ring Co., 89 N. J. L. 205, 98 Atl. 308. Some courts so hold- 
ing speak in terms of contributory negligence. See Star Fire Clay Co. v. 
Budno, 269 Fed. 508, 514 (6th Circ.). However, where the employer has 
added to his illegal employment an act of negligence causing the injury, 
further considerations of policy must be weighed. In the instant and other 
cases, these have been resolved in favor of the parent. Reaves v. Anniston 
Mills, 154 Ala. 565, 45 So. 142. See Dickinson v. Stuart Colliery Co., 71 
W. Va. 325, 76 S. E. 654. The courts explain the result so reached by 
reference to the doctrine of causation. Where the negligence of the em- 
ployer could not reasonably have been foreseen by the parent consenting 
to the employment, this explanation would seem satisfactory. But where 
the facts will not support such a finding, to say that the parent may recover 
because his unlawful consent was not a proximate cause of the injury is 
merely to state, rather than to explain, a result reached on other grounds. 


Torts — Maticious PrRosECUTION— COMPROMISE OF PROSECUTION AS 
Bar to Action.— The defendant instituted a prosecution against the 
plaintiff, for obtaining goods by means of a worthless check. On the warrant 
issued was an indorsement directing the officer executing it to accept pay- 
ment of the bill and costs, if the plaintiff would pay. The officer presented 
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the warrant to the plaintiff, and told him that he was under arrest. The plain- 
tiff, to avoid going to jail, paid the bill and costs, and was released. A nolle 
prosequi was subsequently entered. The plaintiff later brought an action 
for malicious prosecution and was non-suited on the above evidence. He 
appealed. Held, that the entry of a nolle prosequi, and the plaintiff’s dis- 
charge was such a termination of the prosecution as would enable the 
plaintiff to maintain this action; and that if the object of the prosecution 
was to collect the defendant’s claim, this fact was evidence of malice. 
Non-suit set aside. Stancill v. Underwood, 124 S. E. 845 (N. C.). 

It is generally said that a dismissal resulting from a compromise or 
settlement procured or assented to by the accused is not a sufficiently 
favorable termination of a prosecution to support an action for malicious 
prosecution. Craig v. Ginn, 3 Penn. (Del.) 117, 48 Atl. 192; Waters v. 
Winn, 142 Ga. 138, 82 S. E. 537. But it is also said that the settlement will 
not bar an action unless it be “voluntary.” White v. International Text 
Book Co., 156 Ia. 210, 136 N. W. 121. The instant case it seems would fall 
within this exception. But the distinction seems tenuous, and the cases 
illustrate the uncertainty in the application of the rule. Cf. Marcus v. 
Bernstein, 117 N. C. 31, 23 S. E. 38; Waters v. Winn, supra; Campbell v. 
Bank & Trust Co., 30 Ida. 552, 166 Pac. 258. Any settlement made under 
the strong coercion of a criminal prosecution can scarcely be called volun- 
tary, whether the prisoner or the prosecutor takes the initiative in pro- 
curing it. It seems unduly severe to hold that such a settlement bars one 
who procures his release by the satisfaction of a disputed claim, or even 
of an indisputable debt, from showing that the prosecution was instituted 
baselessly, and for the purpose of coercing him to pay. Some few courts 
avoid this hardship by allowing an action for abuse of process, where 
criminal process is used to enforce a civil obligation. Marlatte v. Weick- 
genant, 147 Mich. 266, 110 N. W. 106. Contra, Grist v. White, 14 Ga. 
App. 147, 80 S. E. 519. Cf. Glidewell v. Murray Lacy & Co., 124 Va. 563, 
98 S. E. 665. 


Witts — Contracts To DevisE — EFFECT OF SUBSEQUENT MARRIAGE. — 
Charles Arland and his wife, Mary, entered into a written contract to 
execute to each other a deed of their community property, the deeds to be 
delivered in escrow, the proper deed to take effect at the death of either so 
as to vest the entire property in the survivor, and the survivor to execute a 
will leaving all the property to their children. Mary predeceased Charles 
and the latter obtained all the land. Charles later married again, but had 
no children by his second wife and added nothing to his estate. He died 
leaving by will one third of his estate to his second wife, the rest to his 
children. In a suit to try the wife’s rights under the will, the lower court 
upheld the gift. The children appealed. Held, that “the equities of the 
wife were superior to those of the children.” Judgment affirmed. Jn re 
Arland’s Estate, 230 Pac. 157 (Wash.). 

Washington, like most states, allows the beneficiary of a third-party con- 
tract to enforce the contract in his own name. See Kelley v. Greenough, 
9 Wash. 659, 38 Pac. 158, 159. See Pomeroy, CopE REMEDIES, 1 ed., § 139. 
A contract to devise is valid and enforcible. See Smith v. Yocum, 110 
Ill. 142; Crofut v. Layton, 68 Conn. 91, 35 Atl. 783. Consequently, the 
childrén acquired an equitable lien in the property when the contract with 
the first wife was made. A sale to an innocent purchaser would cut off this 
equitable lien; but a gift or a voluntary devise could not have that effect. 
See 1 UNDERHILL, WILLS, § 286. It may be urged that the wife is in the 
position of an innocent purchaser as to her dower estate. See Brooks v. 
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Meekin, 37 S. C. 285, 303, 15 S. E. 1019, 1023. But a wife’s dower is subject 
to all subsisting liens existing before the marriage. See 1 SCRIBNER, DowER, 
2 ed., 591, 630. Furthermore, dower estates have been abolished in Wash- 
ington with no statutory equivalent except as to property purchased after 
marriage. See 1922 ReMINGTON’s WasH. Comp. Srat., §§ 1343, 6892, 
6893, 6897. In strict theory, therefore, the children should have pre- 
vailed in the principal case. See Burdine v. Burdine’s Ex’c’r, 98 Va. 515, 523, 
36 S. E. 992, 995. But the court, deciding the case on “ equitable prin- 
ciples,” seems to reach a desirable result. By statute in Washington a 
subsequent marriage revokes a will. See 1922 REMINGTON’s WasH. Comp. 
StaT., § 1399. To apply the same doctrine to a contract seems unusual, 
in view of its bilateral character. But equity may well refuse to enforce 
such contracts on account of the hardship to the second wife. 


Witnesses —“ DEAD MAN STATUTES” — APPLICATION TO PEDIGREE 
Testimony. —In an action involving the distribution of the estate of X, 
A claimed to be the daughter of the parents of X, born before their marriage. 
If her claim were correct, the subsequent marriage would have legitimated 
her, and she would be entitled to share in the estate. X’s legitimate brother 
offered to testify to declarations by the father of X that A was not his 
child. A statute provided that “It shall not be competent for any party 
to an action . . . to give any evidence therein of or concerning any con- 
versation with, or admission of a deceased or insane person relative to any 
matter at issue between the parties.” (1913 Minn. Srat., § 8378.) The 
probate court admitted this testimony. From an order denying a new trial 
the plaintiff appeals. Held, that “the policy of our law as declared by 
statute (G. S. 1913 § 8375) is—to regard as competent interested wit- 
nesses, leaving the fact of interest to affect their credibility.” Therefore 
the “ dead man statute ” is to be construed as not intended to exclude such 
pedigree testimony. New trial ordered on other grounds. Geisler v. 
Geisler, 200 N. W. 742 (Minn.). 

Statutes rendering incompetent the testimony of any interested party 
to personal transactions with one now deceased or insane, are to be found 
in man¥ states. See 1 WicmorE, EvmENcE, 2 ed., § 488. In some states 
these statutes have been given a broad application. See 22 Harv. L. Rev. 
235. But they seem undesirable as a survival of the now generally obsolete 
rule disqualifying all interested parties. See Z. Chafee, Jr., “ Progress of 
the Law — Evidence,” 35 Harv. L. Rev. 673, 680. It has been argued in 
their behalf that otherwise the survivor would have an undue advantage over 
the deceased. See Owens v. Owens, 14 W. Va. 88, 95. But if the sur- 
vivor’s claim is well founded, the resulting injustice is evident. A better 
way of guarding against the danger of perjury would be to require some 
corroboration of such testimony. See 1920 Ore. Laws, § 1241; 1919 VA. 
Cove, § 6209. The same objections which finally led to the abrogation of 
the rule generally disqualifying interested witnesses apply equally to these 
statutes. See 1 Wicmore, EvipeNcE, 2 ed., § 578. Furthermore, the prac- 
tical necessity of admitting declarations of deceased persons in matters of 
pedigree which led to an exception to the hearsay rule would seem to 
require a similar exception to “ dead man statutes ” wherever their language 
admits of such construction. Whalen v. Nisbet, 95 Ky. 464, 26 S. W. 188. 
See 3 WicMorE, EvipENCE, 2 ed., § 1481. 
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A History or ENcLisH Law. By W. S. Holdsworth, K.C., D.C.L. Bos- 
ton: Little, Brown and Company. 1922-1924. Vol. I, pp. xlvi, 706; 
Vol. II, pp. xxxii, 662; Vol. III, pp. xlvi, 696; Vol. IV, pp. xxxii, 600; 
Vol. V, pp. xxviii, 530; Vol. VI, pp. xxviii, 730. Vols. I, II, and III, 
third edition, rewritten. 


It is now nearly a quarter of a century since the well-known publishing 
house of Methuen and Company saw the need for a history of English law 
in one volume and began the search for an author capable of undertaking 
this difficult task. They approached Dr. Edward Jenks and found him too 
much occupied at the moment, and so, at his suggestion, they invited Dr. 
Holdsworth to attempt the undertaking, and were fortunate enough to secure 
his services in their project. In his hands the work grew apace until it was 
clear that its nature was to be entirely different from that of the original 
plan. First two, then three volumes were needed. Ten years later, Dr. 
Jenks was able to carry out the original suggestion of the publishers with 
his famous Short History of English Law, while simultaneously Dr. Holds- 
worth’s researches were spreading over an increasingly wider field. Both 
histories are now happily in their third editions, and that of the Vinerian 
Professor now occupies seven imposing volumes of which all except the last 
are before us, —a notable accomplishment, considering the immense diff- 
culties in publishing large works in post-war England, where the scholar’s 
purchasing power is so sadly reduced and the cost of production so much 
increased. Even so, private munificence has supplemented the resources 
of the publisher, and therefore we read that additional space has been 
obtained through the subventions of St. John’s College and All Souls Col- 
lege, Oxford, Gray’s Inn, Lincoln’s Inn, the Middle Temple, and the Directors 
of the Commonwealth Fund of the United States. The result of all, this en- 
deavour is the addition of one more to the list of distinguished books which 
have been associated with the Vinerian professorship. 

The first volume (enlarged and rewritten) tells the fascinating Story of 
the growth of the royal courts which were in the fulness of time to create 
the common law. In one sense the volume describes the anatomy of the 
common law, —the rigid frame around which it was built. The prosperity 
of later days has indeed covered this skeleton with abundant flesh, almost 
completely obscuring the inner structure; yet even in our own age an occa- 
sional awkward gesture will betray some original malformation, or per- 
haps some later dislocation of the ancient frame. From the political point 
of view, however, the story must be read as one of shameless encroachment 
by unscrupulous kings upon the ancient and time-honoured institutions of 
the land —those relics of ancient Teutonic freedom which were once ex- 
tolled as the peculiar splendour of primeval forests. More than once there 
was a barons’ war during that stormy thirteenth century when foreign 
courtiers and foreign mercenaries played a conspicuous part in exalting the 
king’s court and thereby making possible the growth of that common law 
which by a later irony was to become a sword in the hands of nationalists 
and republicans. In the meantime it took the heavy hand of Henry II to 
enforce those daring assizes which gave his court a grip over the very soil of 
England which has never been relaxed. His Justiciar, Glanville, — a York- 
shire sheriff whose military skill was indispensable to a king with several 
rebellious sons — might regard these measures as “ royal boons,” but the 
country at large thought otherwise, as may be seen from the remarks concern- 
ing “the writ called ‘ precipe,’”” made by the rebel barons of a generation 
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later. Yet in the same breath their demand for cheaper justice bears grudg- 
ing testimony to that superiority of the royal commodity which had become 
so strikingly apparent during the generation between Henry II and Magna 
Carta. Force, in fact, was not the only element in the imposition of the com- 
mon law, for there was a healthy economic struggle from the very first. The 
king’s court competed with the seigneur and the ordinary for those profits 
which afforded the immediate incentive to reform: justitia magnum emolu- 
mentum was a familiar maxim. But the subsequent diversity of the king’s 
courts soon produced the curious spectacle of several royal courts com- 
peting for business against each other, each offering to the litigant some 
particular advantage, incited this time by the endeavours of the lawyers of 
the respective courts to make a better living. This perfectly natural motive 
had the satisfactory result of making justice more efficient and more swift, 
albeit by the inelegant devices of guominus, latitat, ac etiam, and the like, 
until further need for reform was finally met by the nineteenth-century 
in its own grand manner by sweeping statutes of the legislature. 

Volumes II and III are the kernel of the work, dealing with Anglo-Saxon 
and mediaeval common law, both public and private. An interesting sec- 
tion ? discusses “ the directions in which the Common Law made its influence 
felt ” in defining and controlling the inferior, and usually more ancient, juris- 
dictions, and deals with its effect upon local communities. By a fortunate 
chance these local communities were still vigorous when the common law took 
shape, and so it acquired indelible marks of the ancient order: that is to say, 
it regarded itself as a supervisor only, and never ventured to treat the local 
jurisdiction as existing solely by reason of a delegation of power from a sover- 
eign state. Professor Holdsworth’s valuable remarks in this connection have 
an added interest when it is remembered that the common law reached this 
position with the aid also of the feudal habit of thought which considered 
local jurisdiction and public office as based upon private property, and there- 
fore as subject to the common law of property, rather than upon agency, — 
a conception which would immediately have given rise to a precocious devel- 
opment of the royal prerogative in the middle age, and would thereby have 
changed the whole course of English constitutional development. In the 
sphere of private law, the age was putting the finishing touches upon the fab- 
ric of real property which Littleton once for all delivered to the profession, 
although at the same time it was showing striking deficiencies in other direc- 
tions. The fundamentals of contract in Littleton’s day were still the center 
of bewildered controversy, and Professor Holdsworth’s treatment of the 
subject is an admirable example of lucid exposition and arrangement applied 
to material which is particularly complicated with cross-currents and con- 
flicting ideas. There was another serious Jacuna in mediaeval common law, 
and that was the law of personal property. The attempts of historians to 
recover the mediaeval point of view have produced interesting but divergent 
results, and the matter is hardly free from controversy even yet. Dr. 
Holdsworth’s contribution takes the form of a careful statement of the 
various theories in the field, and a patient disentangling of two lines of 
thought which appear to have long been used side by side without a com- 
plete acceptance of either to the exclusion of the other—a curious ex- 
ample of the possibility of a seemingly “ impossible ” situation. The one 
is a native product which reached its clearest statement as the doctrine of 
seisin in real property law, although its prior existence in the older and more 
obscure field is now established; the other is clearly borrowed from Roman 
Law, looks at liability rather than possession, and was imported as an expla- 
nation of phenomena which were actually the product of the earlier mode 
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of thought. While admitting that an impressive catena of authority can be 
produced for either view, Professor Holdsworth subscribes to Mr. Justice 
Holmes’ arguments in favour of the native doctrine.” 

The first three volumes are in their third edition; the remaining four are 
now published for the first time. The fourth volume has a wide sweep, 
covering the subjects of political thought and administration; a full and 
valuable constitutional history of the Tudor period occupies the first three 
hundred pages, while the remainder of the volume discusses statute law and 
the economic conditions which produced it. Here the origins of uses are 
discussed and the history of the Statute of Uses is traced along lines indi- 
cated some time ago in an earlier volume of this ReEview,? — the author’s 
discussion being helped by illuminating documents in the State Papers 
which are conveniently printed in an appendix, and which alone can explain 
the conflicting interests behind the proposed legislation and reveal its true 
causes and objects, so long obscured by masses of legend and misconception. 

The last four volumes all bear the title, “The Common Law and its 
Rivals.” Civil, international, commercial, and maritime law are accorded 
separate treatment in sections which assemble their history in continuous 
form, and which constitute in several cases the only available English sum- 
maries of matter that lies widely scattered through articles and fugitive 
monographs. The early history of the common law’s most formidable 
rival, equity, is interpreted in the light of the young system’s struggle 
to acquire form enough to meet the damaging charge of the common 
lawyers that equity was nothing but the arbitrary application of the chancel- 
lor’s conscience. In its own youth the common law had early disciplined 
itself through the formulary system, but in the history of equity such a 
method seemed impracticable. The result was a very critical period during 
which equity had to run the gauntlet of considerable hostile criticism, and 
its survival must more than once have seemed doubtful, until in the end 
social and economic factors carried the day against political bias and pro- 
fessional jealousy. The fifth volume concludes with a seventy-page estimate 
of Coke which is of especial value for its balance and for its extensive knowl- 
edge of seventeenth-century controversies. It is extraordinary that three 
centuries should have elapsed before the appearance of an adequate appre- 
ciation of the great Chief Justice. Coke’s legal and political thought drew 
the fire of the brilliant and daring Hobbes, and he in turn was controverted 
by Hale, for whom Professor Holdsworth has the highest respect, and whose 
criticism of Hobbes he prints for the first time, in one of the appendices. 

Volume six is the portion which will have most interest for the general 
reader. Every student of constitutional history knows the names of at 
least a few of the great cases which occurred as incidents in the struggle 
between the Stuarts and the parliamentary party. But the vigorous advo- 
cacy of Hallam has too long held the field, and it is therefore all the more 
a matter of congratulation that at last there is available a full and sober 
discussion of the Stuart problem from an exclusively legal standpoint. 
Three hundred pages closely packed with legal and political detail are 
devoted to the fundamental questions of seventeenth-century public law, 
and trace the courts’ formulation into definite legal rules, during a. time of 
intense excitement, of those safeguards of public liberty which are not the 
least of the glories of the common law. Historians of the seventeenth cen- 
tury and of constitutional government will find much of value in this 
illuminating treatment of a vital subject. The rest of the volume consists 





2 3 ibid., 345-347. ‘ ] 
3 W. S. Holdsworth, “The Political Causes Which Shaped the Statute of 
Uses,” 26 Harv. L. REv. 108. 
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of sketches and criticisms of the principal legal figures of the seventeenth 
century — chancellors, judges, reporters and text-writers— and it is here 
that Hale, whom Maitland treated a little cavalierly, receives fullest atten- 
tion. Professor Holdsworth makes out a strong case for regarding Hale as 
a scientific jurist, an exponent of comparative legal history, an analyst 
(whom Blackstone praised and followed), a critic, an advocate of reform, 
and, in short, as “the first of our great modern common lawyers.” 

No review can give an adequate idea of the masses of valuable learning 
contained in these volumes, the extent and variety of the ground which has 
been covered, or the tireless labour and sober scholarship which have been 
devoted to the task. Through considerable tracts of country the author has 
blazed a trail where none existed before, and with little guidance from pre- 
vious workers. Where there was already a brilliant and captivating book of 
exploration, he has followed with a methodical survey. The tempting com- - 
parison with Maitland shows the distance which has been travelled during 
the last generation. The zest of the pioneer venturing into an unknown land 
of half-shadows, combined with Maitland’s natural vivacity, produced a 
book which cannot and should not be imitated. It will ever remain the first 
history of English law to be read by every student, as it was the first to be 
written in the modern spirit, and generations of readers will continue to 
draw their first enthusiasm for the study of legal history from the eager 
words of the great pioneer himself. But the pioneer days of English legal 
history are drawing to a close, and Professor Holdsworth’s labours should 
inaugurate a period of patient development and detailed research which will 
be less brilliant, but none the less productive of solid and steady advance- 
ment. We hope and believe that it will have the same result as another 
great Oxford book —the Constitutional History of Stubbs—in inspiring 
numerous workers to undertake systematic investigation of the many prob- 
lems which it has revealed, in hastening the organization of teachers and 
students into well-equipped schools of legal history where a study of the 
subject will be recognized and encouraged, and where tried and tested ma- 
terial will be put in the hands of jurists, philosophers, political scientists, 
reformers, and all who find in individual and national experience a deeper 
understanding of the human race, its problems, and its modes of thought 
in facing them. 

THEODORE F. T. PLUCKNETT. 





LEGISLATIVE SERIES. Geneva, Switzerland: International Labour Office. 
Vol. I, 1920; Vol. II, 1921; Vol. III, 1922. 


The Legislative Series of the official International Labour Office, Geneva, 
is a collection of the most important laws and regulations affecting labor 
adopted in the different countries. It is published in three editions (Eng- 
lish, French, and German) continuing in a new form the collection of labor 
laws published in the Bulletin of the International Labour Office, which 
was formerly issued at Basle for some ten years previous to the world war 
by the International Association for Labour Legislation, and which ceased 
with the volume for the year 1919. 

Three volumes of the new Legislative Series, of about a thousand pages 
each, are now available for the years 1920, 1921, and 1922. Advance prints 
of the laws and orders included in each year’s legislative series are issued at 
frequent intervals in the form of brochures for the convenience of sub- 
scribers who desire to have the texts available before the completion of the 
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volume. The range of treatment is indicated by two advance prints in 
1922 — one a single-page leaflet dealing with health inspection of young 
workers in Russia and the other a seventy-page number on workers’ insur- 
ance in the Kingdom of the Serbs, Croats, and Slovenes. 

The Legislative Series is a reprint record of the new labor laws of those 
countries which are members of the official International Labour Organiza- 
tion under the League of Nations, and it also contains the international 

‘labor treaties, decrees, and ordinances of the League of Nations. It aims 
to include in addition the most important legislative acts of those countries 
which are not members of the League. As a record of American legislation 
it is particularly deficient because it deals only with the most important 
labor laws enacted by the national Congress. The 1922 volume, for in- 
stance, prints only the United States immigration resolution of that year 
* and the United States Workers’ Compensation Act of 1916 together with the 
one-sentence amendment made in 1922. No space is given to the vastly 
more important labor legislation of the fifty-two local legislatures. For 
this legislation Americans and others will turn to the annual summary 
promptly published by the American Association for Labor Legislation, and 
to the bulletin issued later by the United States Bureau of Labor Statistics. 

Each volume is thoroughly indexed. There is a chronological index of the 
laws and orders included in the Legislative Series, arranged first for inter- 
national treaties and then alphabetically by countries. Finally, there is a 
subject index containing references to every conceivable type of labor legis- 
lation, such as arbitration and conciliation, workmen’s insurance, juvenile 
labor, pensions, and unemployment. 

The volumes are well made up and there is evidence of painstaking care 
in the preparation of this storehouse of information. There is no editorial 
comment and of course no “ propaganda,” as the volumes contain a mere 
reprint of laws following their enactment. 

Joun B. ANpREws. 





RicHarp OLNEY AND His Pusiic Service. By Henry James. Boston: 
Houghton Mifflin Company. 1923. pp. Xiii, 335. 


“Tn 1893, Richard Olney, fifty-seven years of age, was absorbed in an 
excellent but quiet law practice which he had been pursuing in Boston for 
thirty-five years, when all of a sudden Cleveland, anxious to include a 
New-Englander in his list of Cabinet appointments, pounced upon him and 
bore him off to Washington to duties which were new and honors which he 
had never sought.” ? 

Such is the directness with which this ‘biography begins: a directness 
peculiarly appropriate, because Olney was one of the most straightforward 
of men, because his public career came upon him with apparent abruptness, 
and because the public words and acts with which he is associated have 
rare clearness and inflexibility. 

The volume has been promptly recognized by the general public as a 
valuable side-light on Cleveland’s second administration. In this place will 
be emphasized a few of the reasons why it is of especial interest to lawyers. 

Olney was Attorney General from 1893 to 1895, and Secretary of State 
from 1895 to 1897. In each office, his chief problems were largely ques- 
tions of statesmanship,—that is to say, questions of policy both as to 
substance and as to method; but it happened that both as to substance and 
as to method what was requisite was lawyer-like in its nature— an appeal 
to general principles and to the orderly processes of tribunals. 





1 See JAMES, I. 
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As Attorney General, Olney’s principal problem was the settlement of 
labor troubles in the absence of codéperation by the states where the dis- 
turbances occurred. The problem presented two phases, both becoming 
acute in 1894. In the earlier and easier phase, the unemployed, some- 
times termed the Army of the Commonweal, or Coxey’s Army, seized 
railway trains, especially in the Northwest. In a memorandum quoted by 
the biographer, Olney says: 

“It so happened that most, if not all, of the railroads running between 
Oregon and the East were then in the hands of receivers of the United 
States Courts. Accordingly, as soon as the train seizures began, the facts 
were brought to the attention of the United States Courts which, through 
their officers, were practically operating the railroads. The courts could 
not look on without an effort to save the situation, and at once issued 
injunctions against the persons seizing the trains, which injunctions the 
marshals were instructed to enforce by such number of deputy marshals 
as should be necessary Their orders were, however, practically ineffective 
for the reason that the very parties available as deputy marshals had either 
themselves taken part in the forcible capture of trains or sympathized with 
the actual captors. In these circumstances, the situation was capable of 
being relieved only through the action of the United States. On account 
of the expense, perhaps for other reasons, the States between Oregon and 
Minnesota, in which the lawless element was most rampant, were without 
any militia — so that the Government of the State, even if so disposed, was 
practically powerless either to prevent or punish the disturbances connected 
with the seizure of trains, the interference with interstate commerce, and the 
carrying of the mails. The judges and the marshals thereupon joined in 
applications to the Department of Justice for such assistance as could be 
rendered by the army of the United States, and wherever the facts were 
clearly proven, the commanding officers of such troops of the United States 
as were in the vicinity of any disturbance were ordered to put in force the 
order of the United States Court.” ? 

In the later and more difficult phase of the labor troubles, railway opera- 
tions were affected in twenty-seven states and territories, and there were 
few receiverships to afford a basis for the exercise of federal power. The 
emergency arose from the fact that the members of the American Railway 
Union, sympathizing with the strikers in the shops of the Pullman Com- 
pany, voted to refuse to handle trains to which Pullman cars were attached. 
Interference with the mails would obviously be punishable as a crime under 
the statutes of the United States; but prevention would be better than 
punishment. ‘Therefore the Department of Justice obtained injunctions 
against such interference, and thus, to use Olney’s words, “ took measures 
to put itself in the position which had induced the President to authorize 
the use of troops as against the Coxey movement.” ® 

The function thus assumed by the federal courts was upheld by the 
Supreme Court of the United States. When it is borne in mind that in 
this controversy were involved the relative powers of the nation and of the 
states, the duty of courts to protect public rights, and the use of the army 
as an auxiliary of the courts, Olney’s successful maintenance of his con- 
tentions places him in the front rank of constructive constitutional lawyers. 

As Secretary of State, Olney’s career was similarly emphatic and de- 
cisive. The Monroe Doctrine, the Gospel of Peace of the Western Hemi- 
sphere, was in danger. For more than half a century Great Britain had 
been claiming and gradually occupying, as part of British Guiana, a vast 
region claimed also by Venezuela. To trace the boundary was difficult. 
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Although most of the region was unimportant, great resources had been 
discovered in it; furthermore, the British claim included part of the mouth 
of the Orinoco and therefore the potential control of that river. Venezuela 
had protested repeatedly, had demanded arbitration, and had finally broken 
off diplomatic relations. The United States had tendered good offices and 
had suggested arbitration. Nothing had resulted, save diplomatic delay and 
tropical growth of the British claims. The United States had been using 
the customary language of diplomacy, following the old formula that re- 
quired negotiations to proceed suaviter in modo. 

When Olney became Secretary of State, on June 10, 1895, one of his 
first tasks was to bring something to pass in the Venezuelan matter. On 
July 2 he submitted to the President the draft of a long despatch to 
Ambassador Bayard. This draft earnestly recommended arbitration to 
the British government. Of it the biographer well says that, although it 
“was a diplomatic note in outward form, it was a lawyer-like argument 
in substance and spirit, a typical forensic review of record and authorities 
which ended in a hardly veiled threat to resort to extreme measures.” © 
The characterization applies equally well to the despatch as finally sent on 
July 20 after amendment by the President. The concluding passage of the 
despatch asked for “a definite decision upon the point whether Great 
Britain will consent or will decline to submit the Venezuelan boundary 
question in its entirety to impartial arbitration,’® and continued: “If he 
[the President] is to be disappointed in that hope, however —a result 
not to be anticipated and in his judgment calculated to greatly embarrass the 
future relations between this country and Great Britain—#it is his wish 
to be made acquainted with the fact at such early date as will enable him to 
lay the whole subject before Congress in his next annual message.” * Surely, 
Olney, in his attempt to bring something to pass, was proceeding in the 
lawyer-like fashion, not suwaviter in modo, but fortiter in re. 

Lord Salisbury’s answer, a despatch to the British Ambassador, dated 
November 26, 1895, was too late for use in the annual message of Decem- 
ber second. It refused to assent to arbitration, stating that “ the disputed 
frontier of Venezuela has nothing to do with any of the questions dealt 
with by President Monroe.” ® 

President Cleveland’s special message to Congress, dated December 17, 
based upon a draft made by Olney, replying to the British answer, declared 
it “incumbent upon the United States to take measures to determine with 
sufficient certainty for its justification what is the true divisional line be- 
tween the Republic of Venezuela and British Guiana.”® The President 
therefore proposed that Congress provide for the expenses of a commission 
which should consider all available evidence in support of the claims of 
both parties, and should make a report without delay. His message con- 
cluded with the following celebrated passage: 

“When such report is made and accepted, it will, in my opinion, be the 
duty of the United States to resist by every means in its power, as a willful 
aggression upon its rights and interests, the appropriation by Great Britain 
of any lands or the exercise of governmental jurisdiction over any territory 
which after investigation we have determined of right belongs to Venezuela. 
In making these recommendations I am fully alive to the responsibility in- 
curred and keenly realize all the consequences that may follow. I am, never- 
theless, firm in my conviction that, while it is a grievous thing to contem- 
plate the two great English-speaking peoples of the world as being otherwise 





5 P. 106. 8 See tbid., 561. 
6 P. 1009. ® See ibid., 5709. 
7 See 6 Moore, Dicest or INTERNATIONAL Law, 558-559. 
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than friendly competitors in the onward march of civilization and strenuous 
and worthy rivals in all the arts of peace, there is no calamity which a great 
nation can invite which equals that which follows a supine submission to 
wrong and injustice and the consequent loss of national self-respect and 
honor, beneath which are shielded and defended a people’s safety and 
greatness.” 1° 

The biographer shows that the draft of the special message was made 
by Olney, and gives the concluding paragraphs — the so-called “ snapper ” 
— both in the form in which they came from his hand ™ and in the some- 
what amended form, quoted above, in which they were signed by the 
President. The thought and the language of the message were essentially 
Olney’s; but in this matter as in all others Olney took the attitude that he 
was the President’s adviser and that it would be unseemly for him to claim 
credit for the outcome of a policy adopted by the President. The policy 
of the United States as to Venezuela was a success. Eventually the 
British assented to arbitration, and the Monroe Doctrine was triumphant. 
The biographer’s account of the transaction is fair to the three countries 
in interest. The reader, if inclined to indulge in research, will wish to 
read the documents in full, as presented in the sixth volume of Moore’s 
Digest of International Law; but the biographer brings out clearly that 
Cleveland and Olney believed their emphatic policy the best one leading 
toward peace. Success proved, no doubt, that they had such insight into 
human nature as is one mark of the statesman; but to the lawyer what is 
more interesting than Olney’s success in statesmanship is that in the Vene- 
zuelan dispute, just as in the labor troubles, he performed the lawyer-like 
function of insisting upon principles and tribunals. 

Surely, enough has been said to show that in public life, just as in 
private life, Olney was essentially a lawyer. In public life he looked upon 
himself as counsel for the United States, and simply used in behalf of his 
new client the lawyer’s mode of thought and of expression. His public 
career is an answer to the question whether a lawyer’s life carries with it 
any features fitting him to be of use to the public; and it gives both refu- 
tation and support to the old-fashioned contention that a lawyer’s life is 
narrow and narrowing. 

It only remains to say that the biographer shows Olney to have perceived 
the necessity for progress in the law, to have opposed discrimination 
against union labor,'? and to have suggested that the needs of society will 
extend the doctrine of public callings to “the provision-dealer, the clothier, 
the shoemaker, the coal-dealer.” ‘* Indeed, in the text, the letters, the bib- 
liography of Olney’s writings, and throughout the whole book, the points 
making a peculiar appeal to lawyers are almost countless. 


- EUGENE WAMBAUGH. 





Cases on Ort AND Gas. Selected by Victor H. Kulp. St. Paul: West Pub- 
lishing Company. 1924. pp. Xix, 512. 


Professor Kulp, with the material available, has done a creditable piece of 
work. He concedes that the subject is too new to have much, if any, his- 
torical background. Only a dozen or fifteen, out of one hundred and seventy 
selected cases set out in the text of his book, were decided more than twenty- 





10 P, 120. See also 6 Moore, op. cit., 579. 11 P, 120, note 1. 
12 C, 6. See on p. 69 Olney’s disapproval of Adair v. United States, 208 U. S. 
161 (1908). 18 P, ror. 
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five years ago. Approximately one-third of all his cases are taken from the 
reports of his own state, Oklahoma, and most of these cases have been de- 
cided within the past six or seven years. The subject-matter with which the 
book deals — petroleum and natural gas — “their vagrant and fugitive na- 
ture,” “a sort of subterranean ferae naturae,” — has afforded, and will con- 
tinue to afford, a fascinating field for the adaptation of the principles of the 
common law. The so-called “ expansive quality of the common law” may 
again be exemplified in this new realm. At best, however, the field is a 
narrow one, and its peculiar or unusual features are limited in number. 

While the subject-matter, from a legal viewpoint, has its novel features, 
they could be dealt with possibly to better advantage in a special chapter in 
a case-book on real property. The measure of damages for wilful trespass, 
. the rule of construction to be applied to oil and gas leases, questions of taxa- 
tion or of legal cause, —all these matters might be appropriately included 
in case-books on torts, contracts, taxation, and the like. The book, to the 
extent of three-fifths of the text, deals with oil and gas leases, their inter- 
pretation and construction. These cases are, to a large extent, merely 
illustrative of general legal principles. 

The arrangement and classification of the cases are obviously the work of 
a trained teacher of law, who has appended helpful footnotes, including 
numerous citations. The reviewer feels that more space might well have 
been devoted to a discussion of the acquisition of oil and gas rights under 
the old Placer Mining Acts as: well as to a discussion of the so-called Oil 
Land Leasing Act adopted by Congress in 1920. This Act marks such a 
departure in the government’s policy towards the handling and exploitation 
of certain portions of our public lands that it would seem worth more ex- 
tended consideration than has been accorded to it. 

The publication of a case-book, aside from the benefit derived from the 
work of compilation, must find its justification either in being an aid to 
students in law schools or in being a convenient collection and classification 
of cases for use by practising attorneys. The usual case-book is ordinarily 
of utility only in a law school. A well-written law note with carefully 
selected citations gives the busy lawyer what he needs more easily and more 
quickly than a case-book does, and incidentally it takes up much less room 
in his library. 

A glance at the list of books hitherto published in the American Case-Book 
Series, raises a serious doubt as to whether the case-book idea is not being 
overworked. Few of the present generation of lawyers will question the 
soundness of the case-book method of training, but, after all, a law-school 
course may not feasibly last more than three years. Necessarily, the re- 
quired courses must cover the great and fundamental principles of the com- 
mon law; and when these have been thoroughly covered, there remains little 
time for what Professor Gray used to call “the frills of the law.” Further- 
more, a law school, drawing its students from all sections of the country, 
must devote itself to general rather than specialized training in the law. 
The student trained in legal reasoning will later perfect himself in the 
specialized branches as the needs of his own local practice may dictate. 

Professor Kulp undoubtedly was impelled to prepare his case-book by a 
need which he believed to exist in his own school and state. If we assume 
the existence of such a demand, the publication of the book may be justified, 
even though such demand spring from a utilitarian rather than from a scien- 
tific conception of what a law-school training should include. 


Peter H. HoLME. 





BOOK REVIEWS 707 


INpusTRIAL Law. By Sir Henry Slesser, Kt., K. C., and Arthur Hender- 
son, B.A., LL.B. (Cantab.). London: Ernest Benn, Ltd. 1924. pp. 
XXXVi, 947. 


The ever-increasing complexity of our industrial problems and the mo- 
mentous nature of the issues involved have so strained the earlier legal 
conceptions evolved in the field of industrial law during the nineteenth 
century, before many of the evils resulting from modern conditions had 
made themselves felt, that a fundamental modification and adjustment of 
the earlier ideas have become more and more necessary. How true this 
is, is strikingly evidenced by the treatise on Industrial Law just published 
by Sir Henry Slesser, His Majesty’s Solicitor-General, and Mr. Arthur 
Henderson. 

In a carefully prepared book of over nine hundred pages, some seventy 
pages are found sufficient in which to cover the common-law development 
of Industrial Law, while eighty-two pages are devoted to the case-law 
development of the several Workmen’s Compensation Acts, and no fewer 
than seven hundred and fifty pages to the presentation of existing English 
statute law. The truth of the matter is that nineteenth-century industrial 
case-law was evolved at a time when the eighteenth-century spirit of com- 
placent laissez faire individualism still ruled our courts, and when few 
judges had come to realize the social implications and far-reaching social 
consequences of industrial problems; and eighteenth-century conceptions 
of abstract liberty of contract and of individual liberty could not solve 
the social problems arising out of child and woman labor, occupational dis- 
eases, dangerous employments, industries so underpaid as to pauperize 
whole communities, and the like. Either the well-being of the entire com- 
munity must suffer grievously, or the law must conform to the social 
necessities of modern conditions. As is usual in such cases, the law con- 
formed; and by means of sweeping statutes the newer social conciousness 
has found ever-widening expression. 

Sir Henry Slesser and Mr. Arthur Henderson have drawn a careful pic- 
ture of the law in its present state of development. The book is neither an 
historical survey nor a critical discussion of the legal principles evolved in 
the field of industrial law; it aims simply to state the law in its present 
form without criticism or extended comment. In the opening chapters 
dealing with the broader common-law principles, the frequently bewilder- 
ing and conflicting statements and decisions of the more famous cases are 
collected and briefly set forth. The bulk of the book is taken up with 
a presentation of the very important English statutes and resulting case- 
law which touch upon the regulation of factories and workships and employ- 
ment in mines, railways, and ships, and also with a presentation of those 
statutory regulations relating to the employment of women and children, 
to remuneration and working conditions in special industries, and to the 
very interesting and important problems of health and unemployment 
insurance. 

No previous book has in succinct form so comprehensively set forth the 
widening field of English industrial law. The volume is well arranged and 
indexed, and should prove a valuable handbook, not only to those in 
England who are directly dealing with present-day English industrial law, 
but also to Americans who, facing very similar industrial issues, can study 
with considerable profit the English attempts to solve certain social prob- 
lems for which an altogether satisfactory solution has nowhere yet been 


found. F. B. S. 
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